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CURRENT EVENTS. 





Tue Law or Insanirty.—We observe that 
of late there has been in pamphlets and in 
medico-legal journals quite an increase of 
discussion on this much-vexed and intricate 
subject. The proper treatment of it, either 
from a legal or a medical point of view, is 
confessedly very difficult, often presenting 
problems always puzzling to the lawyer, and 
scarcely less so to the more confident medical 
expert. Neither law nor medicine can justly 
claim to be, on this subject at least, even 
approximatively an exact science; both are 
tentative and experimental, and neither the 
dicta of the courts in our profession, nor the 
dogmas of leading scientists in the other, 
can with safety be followed implicitly. The 
‘‘old masters’’ in the law are, on this sub- 
ject, extremely unsafe guides, for although 
they were fully abreast with the medical 
faculty in their day and generation, they 
knew very little of mental disease, for the 
simple reason that noboby else did. The 
whole science of medical jurisprudence, in- 
cluding this very important branch of it, is 
A little more than a 
hundred years ago, Blackstone, in his lectures, 
assigning reasons why nearly everybody 
should learn something of the the law, could 
think of no special occasion that doctors 
could have for such knowledge than that 
they should, in case of emergency, be able to 
draw up a will for a dying patient. When 
the old doctrines of the law on this subject 
were formulated they were very simple, be- 
cause mental disease, as far as was then 
understood, was also simple; non compus 
mentis was the collective term, the idiot and 
the madman were the only subdivisions. 
Now science and law together have estab- 
lished the existence of many varieties and 
forms of the disease, and baptized them with 
names of ‘‘learned length and thundering 
sound.’’ The snbject has become very 
complex and, despite the zeal and industry 
of learned alienists is, if possible, more 
obscure than ever. Whether this arises 
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wholly from the intricacy of the subject, or 
in part from the natural proclivity of doctors 
to disagree, we of course cannot say, but 
every theory of the disease, every new 
classification is met by eager and learned 
dissent. Thus, the form of the disease com- 
monly called moral insanity, which was 
recognized by Dr. Rush, and subsequently 
by Dr. Prichard of England as a distinct 
variety of mental disease, is treated by Dr. 
Lloyd of Philadelphia as in no material re- 
spect differing from the ordinary disorder 
affecting, not especially the moral attributes 
of the patient, but the mental faculties 
generally. 

This writer regards, as we understand him, 
all mental disease as proceeding from an un- 
sound condition, or morbid action of the 
brain, and repudiates the division of the 
mind into ‘‘faculties,’’ so far at least as that 
disease may be predicated of any specific 
faculty, without reference to the others. The 
general disease of the mind may be manifested 
in some specific aberration, but the disease 
is nevertheless of the brain and the mind and 
not of special faculties. He rejects as mis- 
leading several notable, so called, varieties 
of mental disease, nymphomania,kleptomania, 
monomania, abulemia and moral insanity. 
These he looks upon as symptons, not as 
diseases. 

Dr. Lloyd criticises freely the views and 
theories of lawyers upon the subject of 
insanity. He says: 

‘*The gentlemen of the law, however, have 
probably risen to their boldest speculations 
upon psychiatry in some of the more modern 
tests which they have proposed. These are 
especially (1) delusion and (2) knowledge 
of right and wrong. These tests are so nar- 
row that they cannot cover the subject, and 
so incomplete that they do not touch it even 
in the right way. A delusion is not the 
cause of insanity, but insanity is the cause of 
the delusion. ‘Loss of will-power,’ which 
some medical authorities insist on, is equally 
abstracted and artificial. It is nearer the 
truth to say that the whole mental act of an 
insane man is wrong (judgment, conscience, 
In the ideomotor reflex 
these are but different modes of action of the 
one substance. They can be separated in 
speculation, but neither in physiology nor 
patholeev can they be so dissected, and one 
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part held up as normal and another part as 
abnormal. To say that a man’s intellect is 
sound, and his will diseased, is a sophism, 
which has more sound than reason, and is no 
better than to say that we have his light 
without the sun himself, or that a Leclanche 
cell has electro-motivé force but no current 
strength. Thus ‘the word delusion is con- 
stantly misused; and is really so vague and 
generalized a term that no one has yet suc- 
ceeded in giving a definition of it. With 
some itis any kind of impaired action of a 
sick brain; with others, it is an elaborated 
and systematized complex idea. The physi- 
cians, repelled by the doctrinaire tests of the 
lawyers, have flown to the other extreme. 
Thus, Blandford speaks of ‘homicidal insanity 
without delusion.’ If this means anything 
it must be a condition of impaired brain 
(memory, intellect, emotion, and will) which 
has not yet originated a systematized, elab- 
orated, symmetrical delusion, such as an 
erroneous belief, scheme, or suspicion.”’ 

The legal profession hardly deserves the 
blame which the physician seems disposed to 
cast upon it. ‘The whole subject is confess- 
edly obscure and difficult, even to those who 
have devoted to it a life-time ofstudy. It is 
only partially within the metier of the law- 
yer; he must needs, in many points, follow 
the expert, and when the blind lawyer is led 
by the parblind doctor, no wonder they 
both sometimes tumble into the ditch of 
error. 

The doctor, we think, misapprehends the 
legal theory of delusion. Hesays: ‘‘A de- 
lusion is not the cause of insanity, but in- 
sanity is the cause of delusion.’’ Nobody, 
so far as we know, ever held the contrary. 


The legal theory, as we understand it, is that |. 


delusion, being a usual product and symp- 
tom of insanity, if its existence in a decided, 
fixed and virulent form be established by ad- 
equate proof, we may fairly infer that it is 
the result of insanity. It is true that delu- 
sion may exist, in some degree, without ab- 
solute aberration of mind, and hence we 
qualify our remark by the intensative adjec- 
tives we have used. 

As to knowledge of right and wrong, it is 
hardly necessary to say that men are pun- 
ished only for wilful violations of law, sane 
men are presumed in this respect to know the 
law, and intend the consequences of their 





acts; but if from mental disease one does 
not and cannot know that he is violating the 
law, or, in other words, does not know right 
from wrong, he cannot be punished. A child 
of four years of age cannot be punished for 
murder, not because he has not a sound 
mind in a sound body, but because from the 
immaturity of both he is incapable of re- 
ceiving and holding the ideas necessary to 
the commission of crime and responsibility 
for it. So, when from disease the power to 
receive and retain these ideas has been lost, 
the law ceases to presume that the party has 
the knowledge which adequate evidence 
shows that he has not and cannot have. In 
this respect we think the doctor misconceives 
the effect of the legal test of knowledge of 
right and wrong. 

Dr. Lloyd thus expresses his view of the 
whole subject: 

“The writer cannot but feel, in common 
with his profession, a prejudice against hard 
and fast dogmatic tests of insanity. Itis in 
this respect that the physician has all along 
been apt to part company with the lawyer. 
This arises in part from the directly opposite 
positions taken by the two in regard to the 
case in issue. The physician, searching for 
disease, may be too apt sometimes to con- 
strue slight and irrelevant symptoms as indi- 
cative of what he seeks, while the lawyer, 
upon the bald assertion of the law that every 
man is in normal health until he is proved to | 
the contrary, is always too prone to resist any- 
thing but the most glaring and unmistakable 
signs. It thus happens that the medical defi- 
nition has sometimes been stretched so wide 
that it includes cases which shock the com- 
mon sense of the most intelligent, while the 
legal tests have been made so narrow and 
unscientific that it is difficult to include in 
them some of the most patent cases of insan- 
ity. The test of ‘‘delusion’’ is, I believe, in 
some forms of insanity, an applicable one, 
but it certainly will not include all classes of 
mental disease, while the test of knowledge 
of ‘‘right and wrong’’ is founded, I think, 
upon a misconception of the unity of the 
brain-function not unlike that which has sup- 
plied the doctrine of moral insanity. A 
scientific diagnosis ought to be made in court 
just as in a hospital. I believe that the con- 
ception, and rigid adherence to the concep- 
tion, of the cerebrum as an individual unit, 
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whose special! act is always a reflex process 
of ideation, tends to a satisfactory definition 
and classification of insanity, as well as to an 
intelligible application of our knowledge to 
the solution of medico- legal questions, much 
superior to anything attainable by the dis- 
tinctions of the metaphysicians or the arbi- 
trary tests of the judges. This process of 
ideation may be depressed or exalted (as in 
melancholia or mania), it may be perverted 
(asin monomania), it may be confused and 
incoherent (as in a variety of forms), or it 
may be utterly disorganized (as in dementia), 
but I certainly have not yet seen a case of 
insanity in which it was not in one or the 
other of these states. 


NOTES OF RECENT DECISIONS. 











JUDGMENT—MERGER—Bankruptcy.—In a 
recent case,! the Supreme Court of the United 
States had occasion to consider whether the 
rendition of a judgment upon a debt effects 
any change in the obligation of the debtor or 
his relation to the creditor, whether there is 
any merger of the original debt by simple 
contract or specialty effected by the rendition 
of the judgment, whether the judgment is a 
new debt, and if so, what is the effect of the 
change upon the parties interested in it. 

The facts were that Boynton, pending a 
suit in a State court against him on the debt 
in question, filed his petition in bankruptcy, 
and afterwards judgment was rendered 
against him in the State court, before his dis- 
charge in bankruptcy was awarded to him. 
After receiving it he applied to the State 
court for a perpetual stay of execution, on 
the ground that his discharge in bankruptcy 
extinguished his liability upon the judgment. 
This was refused by the State court, and 
upon appeal, by the Supreme Court of Illi- 
nois, from which, by writ of error, the case 
was brought up to the Supreme Court of the 
United States. 

The ground upon which it was contended 
that the ruling of the Supreme Court of Illinois 
should be sustained was that the debt upon 
which the judgment was rendered in the 
State court was not in-existence at the time 
the discharge in bankruptcy was granted ; 
that it had been merged in the judgment 


1 Boynton v. Ball, U. 8S. 8. C., April 25, 1887; 7 8. C. 
Rep. 987. 





which then became a new debt; that the dis- 
charge in bankruptcy operated only to re- 
lease the bankrupt from all debts provable 
at the time the petition in bankruptcy was 
filed; that such discharge took effect and 
went into operation only from the time it was 
awarded; that it could not then take effect 
upon the original debt upon which suit had 
been brought in the State court, because be- 
fore that time that debt had been extin- 
guished, merged in the judgment rendered 
by the State court; that it could not operate 
upon the judgment so rendered, because that 
was a new debt which had been created after 
the filing of the petition in bankruptcy, and 
of course was not provable at that time. 
Hence it was argued the discharge in bank- 
ruptcy did not release the bankrupt from 
liability on the judgment so rendered by the 
State court before the discharge was 
awarded. 

This line of argument, however ingenious, 
was not satisfactory to the supreme court 
which said : 

‘“‘But this court, to which this precise 
question is now presented for the first time, 
is clearly of opinion that the debt on which 
this judgment was rendered is the same debt 
that it was before; that, notwithstanding the 
change in its form from that of a simple con- 
tract debt, or unliquidated claim, or whatever 
its character may have been, by merger into 
a judgment of a court of record, it still re- 
mains the same debt on which the action was 
brought in the State court, and the existence 
of which was provable in bankruptcy.’’ 

This is perhaps as much of the case as is 
likely to be of any interest in any future 
litigation. It settles this important principle, 
that the effect of a judgment, so far as a 
creditor is concerned, is not to confer upon 
him new rights; but to confirm and secure 
his old right, that is, to be paid, if the money 
can be made out of the debtor; it imposes 
no new liability on the debtor, whose obliga- 
tion is to pay the debt if he can, is neither 
greater nor less than before. 

The remainder of the case is of less 
interest, being merely a construction of 
several clauses of the old dead and gone 
bankrupt law. The court holds, that although 
a bankrupt, pending the proceedings, might 
have suits in courts of law stayed until the 
question of his discharge was settled, he was 
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not bound to make such an application, it 
was a privilege and not a duty. He might 
have the proceedings in cases pending 
against him stayed if he chose, or he might 
permit them to proceed to judgment if he 
preferred, and he was not prejudiced by 
either course. 








NOTICES OF DISSOLUTION OF PART- 
NERSHIP. 





SECTIONS. 
1. A Retiring Partner should Give Notice of His 
Withdrawal. 
2. The Principle of the Rule Requiring Notice. 
8. Necessary Conditions to Hold a Retiring Partner. 
4. Effect of Notice. a 
4a When Notice is not Necessary. 
. Extent of Notice. 
. Old Customer. 
- New Customer. 
. Notice by Mail. 
. Mailing a Newspaper with Notice of Dissolu- 
tion Marked. 
10. Notice-by Publication in England. 
11. Notice by Publication in America. 
12. Sufficiency of Notice in Newspaper. 
13. Evidence of Circulation. 
14. Public Notoriety. 
15. Time of Giving Notice. 
16. Alteration of Firm Name, 
17. Use of Old Signs. 
18. Continuing Partnership after Notice of Dissolu- 
tion. 
19. Notice Contained in Official Records. 
20. To whom Notice may be Given. 
21. Dormant Partner. 
22. Notice of Dissolution Presumed from Lapse of 
Time. 
23. Who are Previous Dealers. 
24. Transactions in which Old Firm can be Bound. 
25. Pleading. 
26. Evidence. 
27. Question for Jury. 


Section 1. A Retiring Partner Should Give 
Notice of His Withdrawal.—In a well con- 


Cara 


sidered case it was said that ‘‘one who has | 


been a member of a partnership, and has 
been so advertised to the world, owes it to 
the community to give notice of his with- 
drawal from the firm; failing in this he 
stands bound to those who, in the belief that 
he is still a member of the partnership, gives 
it credit. This duty to give general notice 
is due to the public, it is not confined solely 
to former customers of the firm; former 
customers of the firm are entitled to actual 
personal notice.’’! A standard author has 


1 Strecker y. Conn, 90 Ind. 469. Citing Backus v. 
Taylor, 84 Ind. 503; Uhl v. Harvey, 78 Ind. 26; 
Southwick v. McGovern, 28 Iowa, 5383; Ketcham v. 
Clark, 6 Johns. 144; s. c.,5 Am. Dec. 197. 





said that, ‘‘when an ostensible partner retires 
from the firm, he must give notice of his re- 
tirement; otherwise, he will be liable to the 
creditors of the continuing firm for contracts 
entered into by them subsequently to his re- 
tirement; for all the partners may be bound, 
after the dissolution of the partnership, by a 
contract made by one partner, in the usual 
course of business and in the name of the 
firm, with a person who contracted on the 
faith of the partnership, and had no notice of 
the dissolution.’’? This is the general rule 
in which all the cases agree, although differ- 
ences have arisen in its appliggtion, to which 
we will hereafter refer.® 

Sec. 2. The Principle of the Rule Requir- 
ing Notice.—Says an author that ‘‘the princi- 
ple on which this responsibility proceeds is 
the negligence of the partners in leaving the 
world in ignorance of the fact of the dissolu- 
tion, and leaving strangers to conclude that 
the partnership continued, and to bestow 
faith and confidence on the partnership name 
in consequence of that belief; and where one 
of two innocent persons must suffer from 
giving a credit, he, who has misled the con- 
fidence of the other, and has been the cause 
of the credit, either by his representation, or 
his negligence, or his fraud, ought to suffer 
instead of the other.’’* Criticising these 


2 Collyer on Part. 505 (4 Am. Ed.) 

8 Parsons on Part. 410; LeRoy v. Johnson, 2 Pet. 
186; Pitcher v. Burrows, 17 Pick. 361; s. c., 28 Am. 
Dec. 306; Holdane v.. Butterworth, 5 Bosw. 1; 
Gorham v. Thompson, 1 Peake (2d ed.), 60; Graham 
v. Hope, 1 Peake (3d ed.), 208,n; City Bank v. 
McChesney, 20 N. Y. 240; Lovejay v. Spafford, 93 U. 
8. 480; Zollar v. Janorin, 47 N. H. 324; Ennis v. Wil- 
liams, 30 Ga. 691; Ketcham v. Clark, 6 Johns. 144; 
Simonds v. Strong, 24 Vt. 642; Merritt v. Pollys, 16 
B. Mon. 355; Martin v. Searles, 28 Conn. 48; Page v. 
Brant, 18 Ill. 87; Davis v. Keyes, 38 N. Y. 94; Wil- 
liams v. Bowers, 15 Cal. 321; Tudor v. White, 27 Tex. 
584; Little v. Clarke, 36 Pa. St. 114; Price v. Towsey, 
8 Litt. 423; s. c., 14 Am. Dee. 81; Speer v. Bishop, 24 
Ohio St. 598: Denman v. Dosson, 19 La. Ann. 9; 
Southern v. Grinn, 67 Ill. 106; Pope v. Risley, 23 Mo. 
185; Pecker v. Hall, 14 Allen, 582; Bradley v. Comp, 
Kirby, 77; s. c.,1 Am. Dec. 13; Spears v. Toland, 
1A. K. Marsh, 208; s. c., 10 Am. Dec. 722; Watkinson 
v. Bank of Pennsylvania, 4 Whart. 482; s.c., 34 Am. 
Dec. 521; Galliott v. Planter’s, etc. Bank, 1 McMillan 
L. 209; s. c., 36 Am. Dec. 256. 

4 Collyer on Part. (4th Am. ed.), 505. Says Gow: 
“And the principle upon which the responsibility of 
the retiring partner proceeds, being his negligent con- 
duct in forbearing to give notice, and the consequent 
ignorance of the world of the fact of dissolution 
having taken place, he will be liable for the engage- 
ments of the other partner, entered into in the name 
of the firm, even with a party whose dealings began 
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statements generally, it has been said, in a 
well considered case: ‘‘It will not do to say, 
as has sometimes been done, that the es- 
toppel springs from the retiring partner’s 
negligent conduct in forbearing to give 
notice.’’ ‘The liability continues, because of 
the failure to give the proper notice of re- 
tirement, and it is immaterial whether the 
failure was wilful or negligent, or arose from 
cause unforseen and beyond control. If 
negligence were the test, then in all cases 
inquiry might have to be made into alleged 
excuses for the failure. But the right of a 
creditor cannot be made to depend on the 
result of such an inquiry. The only just 
rule is an absolute requirement that the re- 
tiring partner shall give proper notice of his 
withdrawal, and, failing to do so, from what- 
ever cause, must suffer the consequence. 
There is no injustice in this. Better than 
any other he knows, or may be presumed to 
know, the risk of continued liability, and if 
the emergency requires it he can take the 
necessary steps to give special notice to any 
customer, old or new, until adequate general 
notice can be published.’’ .Elsewhere in 
this same case it was said, that ‘‘the general 
ground of liability of a person as a partner, 
who is not so in fact, is, that he has held him- 
self out as such to the world, or permitted 
others to do so, and that by reason thereof 
he is estopped from denying that he is one, 
or against persons who have, in good faith, 
dealt with the firm or with the person so held 
out as a member of it.’’® So, in a recent 
English case, this view of estoppel was 
adopted in the following language: ‘This 
principle on which they are entitled to as- 
sume, itis (viz: that no change has taken 
place in the partnership) that of the estop- 
pel of a person who has accredited another 
as his known agent from denying that agency 
at a subsequent time as against the persons 
to whom he has accredited him, by reason of 
subsequently to the dissolution of the partnership.” 
Gow on Part. (8 Am. ed.), 248. Says Parsons: ‘‘The 
reason of the rule is perfectly obvious, they whom he 
authorize to think him a partner may hold him as 
such; and being a partner, and being known as a 
partner, he authorizes all to think him so who do not 
know that he has ceased to be one. If we suppose no 
fraud on his part, there is negligence on his part, and 
of two innocent persons he should suffer whose negli- 
gence caused theerror.”’ Parsons on Part. 411. 

5 Uhl v. Harvey, 78 Ind. 26, Reber v. Columbus, 12 


Ohio St. 175; Drennen v. House, 41 Pa. St. 30; 
Sherrod v. Langdon, 21 Iowa, 518. 





any secret revocation. Of course, in partner- 
ship there is agency—one partner is agent 
for another; and in the case of those who, 
under the direction of the partner, for the 
time being, carry on the business according 
to the ordinary course, where a man has es- 
tablished such an agency and has held it out 
to others, they have aright to assume that 
it continues until they have notice to the 
contrary.”* It must be admitted, however, 
that many courts adopt the old rule of negli- 
gence, and without any consideration of un- 
derlying principles, or thinking of the re- 
sults to which it would lead. True, there 
may be negligence in failing to give notice, 
and the retiring partner be held liable on that 
ground; but it is a dangerous ground for a 
creditor to place the liability of his debtor 
upon, for if the debtor prove due diligence 
he escapes; while, if he had put it upon the 
ground of estoppel as a duty to the public, 
he can hold him, however great his dili- 
gence.’ 

Sec. 3. Necessary Condition to Hold a Re- 
tiring Partner.—It is well to bear in mind 
that three conditions must exist before a 
creditor, who has contracted with the sup- 
posed partnership subsequent to its dissolu- 
tion, can hold a partner who has retired be- 
fore he has contracted, viz: ‘‘1. The claim- 
ant must have known at the time of making 
his contract that there had been a partner- 
ship. 2. That he did not then know of its 
dissolution. 3. That he supposed he was 
entering into a contract with the company 
when he made it.’’® Unless these three con- 
ditions are shown he cannot recover. 

Sec. 4. Effect of Notice.—From the state- 
ment made in the previous section, it is clear 

6 Scarf v. Jardine, 7H. L. App. Cas. 345; s. c., 35 
Moak, 270. 

7 This is an instance of blindly following precedent 
without recurring to the results that may follow. See 
Wade on Notice, § 483, containing a defective state- 
mentin part. Parkin v. Carruthers, 3 Esp. 246; Wil- 
liams v. Keats, 2 Stark. 290; Brown v. Leonard, 2 
Chitty, 120; Newsome v. Coles. 2 Camp. 617; Dolman 
vy. Orchard, 2 C. & P. 104; Zollar v. Janvrin, 47 N. H. 
$24; Carter v. Whalley,1 B. & Ad. 11; Tombeckbee 
Bank v. Durnell, 5 Mason, 56; Lansing v. Gaine, 2 
Johns. 300; Princeton, etc. Co. v. Gulick, 1 Harr. 161; 
Ellis v. Bronson, 40 Ill. 455; Creglerv. Durham, 9 Ind. 
875. See the opinion of Senator Verplank in Vernon 
vy. Manhattan Co., 22 Wend. 183. 

8 Lovejoy v. Spafford, 93 U. S. 480; Pratt v. Page, 
$2 Vt. 18; Iddinge v. Pierson, 100 Ind. 418; Benton v. 
Chamberlain, 23 Vt. 711; Backus v. Taylor, 84 Ind 
503. 
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that if one deal with a firm after he has 
knowledge, in whatever form it may be, of 
the retirement of a member, he cannot hold 
him liable; for the effect of the notice is to 
exonerate him from all future liability,® in 
whatever shape or form it may be attempted 
to hold him. 

Sec. 4a. When Notice is not Necessary.— 
One who has knowledge of the dissolution of 
a partnerstip or of the retirement of a mem- 
ber, has notice within the definition of that 
term in law; and the act of giving him actual, 
verbal, or written, or even constructive no- 
tice, is dispensed with. With such knowl- 
edge he cannot get up the absence of notice 
to him on the part of the retiring member.” 
But there are certain instances in which 
every one is chargeable with notice of a mem- 
ber’s relation to a partnership. Thus, the 
death of a member dissolves a partnership 
unless the articles provide for its continuance 
thereafter ;" and every one being chargeable 
with notice of his death must also take notice 
of the dissolution thereby of the partnership. 
Therefore, in such an instance, notice of the 
death of a partner by his personal represen- 
tative or heir, and the dissolution of the part- 
nership for that reason, is not necessary, 
either to old or new customers.” Nor need 
the survivor give notice of the death of their 
copartner to escape the liability of one of 
their number purchasing goods on the firm’s 
credit. But to this there is one exception, 
and that is where the surviving partners, or 
one of them, represents the estate of the de- 
ceased partner as executor; for, then, in or- 
der to exonerate his estate from future liabil- 


% Wood v. Braddick, 1 Taunt. 104; Ault v. Goodrich, 
4 Russ. 430; Lamb v. Singleton, 2 Brev. 490. 

10 Davis v. Keyes, 38 N. Y. 94; Stanwood v. Owen, 
14 Gray, 195; Hart v. Alexander, 2 M. & W. 484; 
Prentiss v. Sinclair, 5 Vt. 149; Martin v. Walton, 1 
McCord, 16. 

ll Godfrey v. Browning, cited in 2 Ves. Sr. 33; 
Pearce v. Chamberlain, 2 Ves. Sr. 33; Marlett v. 
Jackman, 3 Allen, 290; Vulliamy v. Noble, 3 Meriv. 
614; Dyer v. Clark, 5 Met.575; Humphries v. McCraw, 
5 Ark. 65; Savage v. Putnam, 32 Barb. 425; Bank of 
Mobile v. Andrews, 2 Sneed, 535. But a court of 
equity may continue the partnership on behalf of 
infant children, at least, of the deceased partner, if the 
surviving partner consent. Powell v. North, 3 Ind. 
392, 


12 Washburn v. Goodman, 17 Pick. 519; Burwell v. 
Mandeville, 2 How. 560; Murray v. Mumford, 6 Cow. 
441; Webster v. Webster, 3 Swan. 491; Canfield v. 
Hard, 6 Conn. 180. 

18 Marlett v. Jackman, 3 Allen, 287. 





ity due notice of his death must be given to 
the creditors of the firm, because, in the ab- 
sence of such notice, the executor-partner, 
in his character of personal representative of 
the deceased, has power to bind his estate. 
And since marriage changes a woman’s 
name, of which all the world must take no- 
tice, and the effect of the marriage is to dis- 
solve the partnership, at common law, it 
would seem that notice of such dissolution is 
not necessary.“ So every one.is chargeable 
with the bankruptcy proceedings against a 
firm ; and the effect of an adjudication there- 
in, when the decree is entered, is to 
dissolve the firm, and all must take notice 
of it. Actual notice, therefore, is 
unnecessary. 

Sec. 5. Extent of Notice.—‘‘Now, follow- 
ing out this principle, how is a person, once 
known as a partner, to prevent that induce- 
ment to false credit to his former associates 
which may arise after the withdrawal of his 
funds, from the continued use of the credit 
which he assisted to obtain ? How shall he 
entitle himself to be exempted from future 
liability on their account ? The natural re- 
ply is he must take all the means in his pow- 
er to prevent such false credit being given. 
It is impossible for him to give direct notice 
of his withdrawal to every man who may have 
seen the name of his former firm, or have ac- 
cidentally received his check or note. No 
man is held to impossibilities. But he does 
all he can do insuch a case by withdrawing 
all the exterior indications of partnership, 
and giving public notice of dissolution in the 
manner usual in the community where he re- 
sides. He may have obtained credit for his 
copartnership by making his own interest in 
it known, through the course of trade. So 


_far as those are concerned who have had no 


direct intercourse with the firm, he does all 
that is in his power to prevent the continu- 
ance and abuse of such credit, if he uses the 
same sort of means to put an end to that 
credit which may have caused it. But there 
are persons with whom he or his partners 


14 Vulliamy v. Noble, 8 Meriv. 592. See Downs v. 
Collins, 6 Hare, 418; Burwell v. Mandeville, 2 How. 
560; Canfield v. Hard, 6 Conn. 184; Murray v. Mum- 
ford, 6 Cow. 441; Swift v. Mead, 28 N. W. Rep. 844. 

15 Bassett v. Sheperdson, 52 Mich. 3. 

16 Franklin v. Brownlow, 14 Ves. 550; Thomason v. 
Frere, 10 East, 418; Lacy v. Woolcot, 2 D. & R. 458. 
If dissolved by war, no notice is necessary. Griswold 
v. Waddington, 16 Johns. 494; s. c., 15 Johns. 57. 
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may have transacted business in the copart- 
nership name and received credit from. To 
such persons he has given more than a gen- 
eral notice of the partnership; for he has di- 
rectly or indirectly ratified the acts of the 
house, and confirmed the credit that may 
have been given, either wholly or in part, 
upon his own account. He knows, or has it 
in his power to know, who are the persons 
with whom such dealings have been had. 
Public policy, then, and natural justice alike 
demands that he should give personal and 
special notice of the withdrawal of his re- 
sponsibility to every one who had before re- 
ceived personal and special notice, either by 
words or acts, of his actual responsibility and 
interest in the copartnership. Justice re- 
quires that the severance of the united credit 
should be made as notorious as was the 
union itself. This is accomplished by the 
rule that persons having had particular deal- 
ings with the firm should have particular no- 
tice of the dissolution or alteration, but that 
a general notice by advertisenent or other- 
wise, should be sufficient for those who know 
the firm only by general reputation.’’” 

Sec. 6. Old Customers.—It will’ be ob- 
served from the previous section that there 
is a material distinction between a customer 
trading with the firm before the party seeking 
to escape liability retired, and a creditor sub- 
sequent thereto; forthe former must have 
actual notice of his retirement,’® or actual 
knowledge thereof,” or, at least, adequate 
means of knowledge of the fact, that he ‘‘had 


17 Senator Verplank in Vernon v. Manhattan Co., 22 
Wend. 183. 

18 Conro y. Port Henry Iron Co., 12 Barb. 54; 
Hutchins v. Bank of Tennessee, 8 Humph. 418; 
Ketcham v. Clark, 6 Johns. 144; Lovejoy v. Spafford, 
93 U. 8. 480; Lansing v. Gaine,2 Johns. 300; s. c., 3 
Am. Dec. 422; Groves v. Merry, 6 Cow. 701; s. C., 16 
Am. Dec. 471; Parkin v. Carruthers, 3 Esp. 248; Nott 
v. Downing, 6 La. Ann. 680; 8. C., 26 Am. Dee. 491; 
Graham v. Hope, Peake, 154; Shurids v. Tilden, 2 
McLean, 461; Wordwell v. Haight, 2 Barb.'553; Clapp 
v. Rogers, 12 N. Y. 287; Prentiss v. Sinclair, 5 Vt. 149; 
8. C., 26 Am. Dec. 288; Uhl v. Harvey, 78 Ind. 26; 
Scarf v. Jardine, 7 App. Cas. 345; s. c., 35 Moak, 270; 
Young v. Tibbitts, 32 Wis. 79; Lyon v. Johnson, 28 
Conn. 1; Holtgrien v. Wintker, 85 Ill. 470; Gammon 
v. Huse, 100 Ill. 284; Stall v. Capady, 57 Ind, 284; 
Rose v. Coffield, 58 Md. 18; Polk v. Oliver, 56 Miss. 
566; Zollar \. Janvrin, 47 N. H. 324; Austin v. 
Holland, 69 N. Y. 571; 8. c., 25 Am. Rep. 246; Kenny 
v. Atwater, 77 Pa. St. 34; Neel v. Carter, 12 Heisk. 77; 
Laird v. Ivens, 45 Tex. 622; Dickinson v. Dickinson, 
25 Gratt. 321; Gilchrist v. Brande, 58 Wis. 184. 

19 Davis v. Keyer, 38 N. Y. 94. 





reason to believe that the partnership had 
been dissolved ;’’” ‘‘or that facts had come 
to his knowledge sufficient to create a belief 
that such was the fact.’’”! 

Sec. 7. New Customers.—As to those who 
are new customers, it is quite evident that 
the retiring partner cannot give them actual 
notice of his retirement unless he has actual 
knowledge of their intention to deal with the 
firm, supposing it to be unchanged. To those 
a newspaper notice is sufficient if open and 
notorious, and such as is usually given in the 
commercial world.” 

Sec. 8. Notice by Mail —A common prac- 
tice is to send a circular through the mails to 
old customers. In England a presumption 
has always prevailed that a letter duly posted 
reached the person to whom it was directed, 
if rightly directed to the place of his abode. 
This rule prevails in this country with refer- 
ence to notice of dishonor or non-acceptance 
ofcommercial paper. Therefore, proof that 
a notice of dissolution was posted, directed 
to the customer’s place of residence, is suffi- 
cient to put him upon proof of its non-recep- 
tion and of his ignorance of the fact of active 
discontinuance of the partnership.” But there 
are cases in this country which contain dicta 
approving the sufficiency of such proof in the 
absence of any contradictory evidence. So 
in a New York case it was said, that ‘‘the 
mailing of a notice properly directed to the 
party to be charged raises a presumption of 
notice in fact, for it is presumed that letters 
sent by post to a party, at his residence, are 


2 Austin v. Holland, 69 N. Y. 571; s. c., 25 Am. Rep. 
246. 
21 Vernon v. Manhatton Co., 17 Wend. 524; s.c., 22 
Wend. 183; Watkinson v. Bank of Pennsylvania, 4 
Whart. 482; Mitchum v. Bank of Kentucky, 9 Dana, 
166; Mauldin v. Bank of Mobile, 2 Ala. (N. S.) 502; 
Pitcher v. Barrows, 17 Pick. 365. 

22 Bryan v. Baldwin, 7 Lans. 174; Utica Bank v. Van 
Geison, 18 Johns. 485; Jenkins v. Blizzard, 1 Stark. 
888; Lansing v. Gaine, 2 Johns. 300; s. c., 3 Am. Dec. 
422; Groves v. Merry, 6 Cow. 701; 8. c., 16 Am. Dec. 
471; Evans v. Drummond, 4 Esp. 89; Treadwell v. 
Wells, 4 Cal. 260; Hicks v. Russell, 72 Ill. 230; Southern 
v. Grim, 67 Ill. 106; Uhl v. Harvey, 78 Ind. 26; Dickin- 
son V. Dickinson, 25 Gratt. 321; Polk v. Oliver, 56 Miss. 
556. 
23 McIver v. Humble, 16 East, 169; Jenkins v. Bliz- 
zard, 1 Stark. 338. 

2% Uiica Bank v. Van Geison, 18 Johns. 485; Vernon 
v. Manhattan Co. 17 Wend. 528; s. c., 22 Wend. 194. 
A letter promptly mailed to an insurance company, 
reporting the facts of a loss suffered by a policy- 
holder, was held a proper and sufficient notice. Ed- 
wards v. Mississippi Valley Ins. Co. 1 Mo. App. 19,. 
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received by him in due course. But this is 
a presumption of fact, and not of ldw, and 
may be repelled by proof; and, if the re- 
ceipt of the letter in this case is disproved, 
then the defendant has failed to show the actual 
notice required, in order to exempt him from 
responsibility, and the question whether the 
letter was received was, we think, upon the 
evidence, for the jury.% Where notice of a 
sale of a stock was required of the person 
selling it, itwas shown by the defendant, in 
an action of conversion for selling it without 
notice to the plaintiff, that he, two days be- 
fore the sale, left a written notice at the 
plaintiff’s place of business, and it was held 
that, whether the notice was actually received 
or not, it was sufficient.” In Pennsylvania, 
however, proof of the proper mailing of a 
notice is not sufficiént of itself, although 
slight corrobative evidence will render it so; 
but the question is one of fact for the jury 
and not of law.” 

Sec. 9. Mailing a Newspaper with a Notice 
of Dissolution Marked.—F requently a retiring 
partner resorts to the practice of sending a 
newspaper containing'a notice of dissolution 


to his old customers, even to designating the’ 


notice before mailing it with colored marks 
or lines. Such a notice stands upon the 
same footing as a circular, and probably, in 
an instance of an unmarked notice, upon a 
less surer footing ; for to require one to pick 
out a notice in a newspaper may almost be 
denominated unreasonable.” — 

Sec. 10. Notice by Publication un England. 
—In an early case, Lord Kenyon said: ‘‘The 
Gazette was not of itself sufficient notice to 
the plaintiff of the dissolution of the partner- 
ship. I do not say this for the purpose of 
this cause merely, but I mean to lay it down 
as a general rule to govern the conduct of all 
men. Many people there are in this kingdom 
who never see a Gazette to the day of their 


% Citing an English authority, Best on Presump- 
tions, § 403. 

% Austin v. Holland, 69 N. Y. 571; s. c., 25 Am. Rep. 
246, 

7 Bryan v. Baldwin, 7 Lans. 174. 

% Kenney v. Atwater, 77 Pa. St. 34; see Backus v. 
Taylor, 84nd. 508. In the Pennsylvania ease the let- 
ter was shown not to have been returned from the 
dead letter office. In Illinois, it is presumed the letter 
reached the customer. Meyer v. Krohn, 2 N. E. Rep. 
495; s. C., 114 Ill, 574. 

2% Haynes v. Carter, 12 Heisk. 7; s. c., 27 Am. Rep. 
TAT. 





death, and very mischievous would be the 
consequence if they were bound by a notice 
inserted init. Itis incumbent on persons 
dissolving a partnership to send notice of 
such dissolution to all persons with whom 
they had dealings in partnership.’’® Lord 
Kenyon here draws the distinction between 
old and new creditors; for the insertion in 
the newspaper is only constructive notice, at 
the best, and not actual, unless seen by the 
customers. In England, notice of the disso- 
lution in one of the usual advertising news- 
papers of the place where the business is 
carried on, and published in a fair and usual 
manner, is of itself notice of the fact of dis- 
solution to all persons who have not been pre- 
vious dealers with the partnership.” The usual 
way is to insert such a notice in the Official 
Gazette, and send it around to the dealers of 
the partnership ; this has been held to be am- 
ple notice.” 

Sec. 11. Notice by Publication in America. 
—It will be observed that the English cases 
tend to the conclusion that a notice in the 
Official Gazette is notice to previous custom- 
ers without proof of actual notice. No such 
conclusion has been reached in this country. 
Here we have no Official Gazette. Such an 
advertisement does not constitute actual no- 
tice—such as an old customer is entitled to— 
but is a circumstance touching the fact of 
actual notice to be left to the jury for their 
consideration in reaching a conclusion.* 
But ‘‘the publication of notice of the dissolu- 
tion ofa partnership in a newspaper at the 
place where the business is carried on, is 
notice to all persons who had not had prior 
dealings with the firm; and, if thereafter, 
one of the partners enters into a contract in 
the firm’s name with a new customer or deal- 
er, the other partner will not be bound.’’™ If 


% Graham v. Hope, Peake, 155; see Godfrey v. Turn- 
bull, 1 Esp. 371; Kirwan v. Kirwan, 4 Tyrw. 491. 

31 Leeson v. Holt, 1 Stark. 186; Jenkins v. Blizzard, 
1. Stark. 420; Williams v. Keats, 2 Stark. 290; Wright 
v. Pulham, 2 Chitty, 121; Rooth v. Quinn, 7 Price, 193. 

82 Newsome v. Coles, 2 Camp. 617; Munn v. Baker, 
2 Stark. 255. 

33 Haynes v. Carter, 12 Heisk. 7; s. C., 27 Am. Rep. 
747; Hutchins v. Bank of Tennsesee, 8 Humph. 422; 
Austin v. Holland, 69 N. Y. 571; s. c., 25 Am. Rep. 246; 
Pringle v. Leverick, 97 N. Y. 181; Woodruff v. King. 
47 Wis. 261; Gilchrist v. Brande, 58 Wis. 184; Howell 
v. Adams, 68 N. Y. 314; Pope v. Risley, 23 Mo. 185; 
Simonds v. Strong, 24 Vt. 642; Zollar v. Janvrin, 47 N. 
H. 824. 

% Austin v. Holland, supra; Rose v. Coffield, 53 Md. 
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the retiring partner fails to give sucha notice 
and the person dealing with the firm knew he 
was a member at a previous time, and has 
no knowledge of his retirement, he may hold 
him liable.® 

Sec. 12. Sufficiency of Notice in News- 
papers.—It is necessary for the person de- 
siring to escape liability to show the kind of 
a newspaper in which the notice of dissolu- 
tion was published, as well as its circulation ; 
for a notice in a medical or law journal 
would not be sufficient to notify bankers or 
merchants. It cannot be expected of them 
to look into these for information. Nor 
would a notice in a paper published at a 
place remote from the place of business, and 
not having an extended circulation at that 
place. This would not be notice even as to 
new customers. The notice mast be inserted 
in a paper published at the place of business 
and having a general circulation there. It 
must be either a general newspaper or at 
least one that circulates generally among 
those to be affected by the notice and whom 
it is sought to charge with it. It must cir- 
culate far enough to reach all who are likely 
to have transactions with the members of the 
firm.” No particular form need be used, so 
it contains the announcement of dissolution 
it is sufficient, although not signed by any 
one. It is sufficient that the firm or one of 
their members authoriz@d its publication. 
Even though an old customer read such an 
unsigned notice in a newspaper, he is put 
upon his inquiry; he cannot supinely pass it 
by, but is called upon to institute inquiries 
of the person sought to be held liable there- 
after.® 


18; s. C., 36 Am. Rep. 389; Uhl v. Harvey, 78 Ind. 26; 
Pringle v. Leverick, 97 N. Y. 181; Gilchrist v. Brande, 
58 Wis. 184; Hicks v. Russell, 72 Ill. 230; Shurld v. 
Tilson, 2 McLean, 458; Green v. Merchants Ins. Co. 10 
Pick. 402; Treadwell v. Wells, 4 Cal. 260; Ketcham v. 
Clark, 6 Johns. 144; Lansing v. Gaine, 2 Johns. 804; 
Groves v. Merry, 6 Cow. 701; Whitesides v. Lee, 1 
Scam. 550; Mitchum v. Bank of Kentucky, 9 Dana, 166; 
Lovejoy v. Spafford, 93 U.S. 480; Shoe and Leather 
Bank v. Herz, 24 Hun, 260; Stall v. Cassaday, 57 Ind. 
284. 
35 Rose v. Coffield. 53 Ind. 18; s. c., 36 Am. Kep. 389. 

% Gilchrist v. Brande, 58 Wis. 184; Austin v. Hol- 
land, supra; Backus v. Taylor, 84 Ind. 503. 

87 Mitchum v. Bank of Kentucky, 9 Dana, 166. 

% Young v. Tibbitts, 32 Wis. 79. See Gilchrist v. 
Brande, 58 Wis. 184. Where there was a dissolution 
by agreement, and it appeared to be the practice of 
the “London Gazette” office not to insert a notice of 
dissolution unless signed by all the partners, a de- 
fendant, who refused to sign such a notice, was or- 





Sec. 18. Evidence of Circulation.—It is 
always admissible to show the extent of the 
circulation of the paper in which the notice 
was published, even where it is sought there- 
by to hold former customers. It may be 
shown that the person denying knowledge of 
the dissolution took the paper and read it. 
So it may be shown, in addition to such per- 
son’s taking a paper containing the notice, 
that other papers not taken by him contained 
the notice by way of establishing the public- 
ity of the dissolution and raising a presump- 
tion of his actual knowledge of that fact.” 
But all this may not relieve a liability as to 
an old customer. Thus, when the plaintiff 
had an advertisement standing next to the 
notice of dissolution, it was held not suffi- 
cient of itself, but was to be considered in de- 
termining whether he had actual notice.” So 
it has been held that, if the plaintiff did not 
read or take the paper, it is inadmissible as 
to a former dealer, in evidence.“ This is an 
erroneous rule, for the defendant has a right 
to go to the jury with the question whether 
the plaintiff had read the notice, unless he 
admits such to be the case or will not offer 
evidence of the fact claimed.“ In a few 
cases it has been held thatthe publication of 
a notice in one of the usual newspapers pub- 
lished and circulated at the place of business 
is conclusive evidence of notice, even as to 
former dealers ;* but those decisions are at 
variance with long lines of cases. 

Sec. 14. Public Notoriety.—Notice of a 
dissolution may be acquired by public noto- 
riety, and it is always admissible to prove such 
notoriety—to show that the fact was so gener- 
ally communicated to the business men of 
the place where the claimant resided as to be 
likely to come to his knowledge.“ 
dered by a court of equity to do so: Toughton v. 
Hunter, 18 Beav. 470. 

39 Treadwell v. Wells, 4 Cal. 260; Reilly v. Smith, 16 
La. Ann. 31; Richards v. Butler, 65 Ga. 593. 

# Lyon v. Johnson, 28 Conn. 1. 

41 Boyd v. McCann, 10 Md. 118. 

4 The case is somewhat at variance with a subse- 
quent one: Rose v. Coffield, 53 Md. 18; s. c., 86 Am. 
Rep. 389. 

48 Mauldin v. Bank of Mobile, 2 Ala. 502; Martin v. 
Walton, 1 McCord, 16; Bank of South Carolina, vy. 
Humphreys, 1 McCord, 388. In this lust case it seems 
to have been regarded only as presumptive notice of 
dissolution. 

# Lovejoy v. Spafford, 93 U.S. 430; s. c., 4 Cent. L. 
J. 82; Vernon v. Manhattan Co. 22 Wend. 183; Bristol 


v. Sprague, 8 Wend. 423; Wardwell v. Haight, 2 Barb. 
649; Uhl v. Harvey, 78 Ind. 26. Non-resident dealers 
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But notoriety of itself is not sufficient.” 

Sec. 15. Time of Giving Notice.—To es- 
cape liability the notice to former dealers 
must be given before any contract is made 
after the dissolution, and as to any new dealers 
before they have dealt. And itis no excuse 
that the contracts were made before notice 
could be given; for the giving of notice is 
not a question of diligence, but one of a duty 
to the public.“ A single insertion would be 
insufficient unless brought to actual notice of 
the dealer. There should be several, but 
how many is left undecided ; such, however, as 
is the common practice in mercantile circles. 

Sec. 16. Alteration of Firm’s Name.—Al- 
teration in a firm’s name, if brought home to 
a customer, is often sufficient notice of a 
change in the partnership to one dealing with 
the new firm.” This is particularly true when 
all the names of the partners appear and, on 
dissolution, one of them is ‘dropped out.* 
Knowledge, however, of this change must in 
some way be brought to the notice of a 
former dealer. This may be done in various 
ways: by the bill heads and by checks or 
drafts, by advertisements, and the like. 
Thus, a firm’s name was ‘‘Dickinson, Good- 
all & Fisher.’’ Their checks furnished to 
plaintiff were always so drawn; but some- 
time before the action was brought the check 
furnished the plaintiff was changed to ‘‘Dick- 
inson, Goodall & Co,’’ and it was shown that 
the plaintiff had used a large number of their 
last checks. It was held that it was the 
plaintiff’s duty to inquire what change in the 
firm had been made, and when he continued 
to use the checks it must be presumed. that 
he understood that Fisher had retired.” But 
if the firm’s name does not indicate who com- 
pose it, a change in such nameis not notice 


of a retirement of a person who was previous-- 


ly known as a partner in the business.” Yet 


are not usually affected by public notoriety. Coggs- 
well v. Davis, 26 N. W. Rep. ( Wis.) 557; s. C., 65 Wis. 
191. 

4 Page v. Brant, 18 Ill. 37; Pitcher v. Barrow, 17 
Pick. 361; 8. C.,28 Am. Dec. 306. 

4% Martin v. Searles, 28 Conn. 43; Mechanic’s Bank 
v. Livingston, 33 Barb. 458; Bristol v. Sprague, 8 Wend. 
423; Wardwell v. Haight, 2 Barb. 552. 

4 Kirby v. Hewitts, 26 Barb. 608; Pomeroy v. Coons, 
20 Mo. 599; Stewart v. Caldwell, 9 La. 419. 

4 Carter v. Whalley, 1 B. & Ad. 13. 

# Barfoot v. Goodall, 3 Camp. 147; Coggswell v. 
Davis, 26 N. W. Rep. (Wis.) 557; s. c., 65 Wis. 191. 

© Howe v. Thayer, 17 Pick. 91; Coggswell v. Davis, 
26 N. W. Rep. 557; s. c., 65 Wis. 191; Uhl v. Harvey, 
78 Ind. 26. 


where a father sold out his business to a son, 
who bore the same name, notice of the fath- 
er’s retirement being given in two news- 
papers, and the son continued to use his 
father’s letter heads and sign, and one day 
when the father was present bought a bill of 
goods of acommercial traveler whose em- 
ployer knew the father, and nothing in the 
transaction showed an intention to deceive, it 
was held that the father was not liable for 
the goods." But where a mother was in 
business under the firm name of L & Co., 
* and did business with the plaintiff, and she 
then sold out to her son who continued the 
business under the same firm’s name, it was 
held that the plaintiff could recover from her 
for goods sold subsequently without notice.” 
A, who wasa member of an organization 
doing a banking business in the name of T 
savings bank, and who was advertised as a 
director, transferred his interest to another 
person, and withdrew from the association, 
no notice was given to the public of his with- 
drawal other than merely dropping his name 
from the published list of directors. After- 
wards B, who knew that A was a director, 
and had seen his name advertised as such 
but who had no notice of his withdrawal, 
made deposits in the bank which failed, it 
was held that A was liable to B.” A firm’s 
name was ‘‘Wortendyke Brothers.’’ One of 
the brothers retired’ and was succeeded by 
H. ‘he firm’s name ws changed to ‘‘Wor- 
tendyke Brothers & Co.’’ It was held that a 
dealer with the firm was warranted in assum- 
ing that all the former partners remained in 
the business, and until notice to the contrary, 
the brother who had retired continued liable. 

Sec. 17. Use of Old Signs.—It has always 
been held that the use of signs containing a 
person’s name is important evidence to hold 
one who has held himself out to the world as 
apartner. Soif a retiring partner allows 


51 Preston v. Foellinger, 24 Fed. Rep. 680. Same 
facts: Gathright v. Burke, 10i Ind. 590. See Bartlett v. 
Powell, 90 Ill. 381. 

52 Elverson v. Leeds, 97 Ind. 336; s. c., 49 Am. Rep. 
458, distinguished in Gathright v. Burke, 101 Ind. 590; 
Clapp v. Rogers, 12 N. Y. 283. 

58 Clark v. Fletcher, 96 Pa. St. 416; Howell v. Adams, 
68 N. Y. 314. 

5 The American Linen Thread Co. v. Wortendyke, 
24.N. Y. 550. For a case where the dealing was with 
firm of the same name in Mobile and Milwaukee, and 
there was no liability, see Clapp v. Upson, 12 Wis. 547. 





See Young v. Tibbitts, 32 Wis. 79. 
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his name to continue on a sign, in use before 
the firm was dissolved, it is likewise an im- 
portant item of evidence to be considered by 
the jury.” Achange of sign would also be 
an item of evidence for the retiring partner, 
but as to a distant customer who had never 
been at the place of business it would not, 
unless the fact of a change had been previous- 
ly communicated to him. An instance simi- 
lar to this is where an old revenue license is 
used. 

Sec. 18. Continuing Partnership after No- 
tice of Dissolution.—The retiring partner may 
continue in the partnership even though he 
have given notice of a dissolution; and in 
such an event he is liable both to those who 
know of his continuance and to those who do 
not; for asto the latter he stands in the 
same relation to a subsequent creditor as a 
dormant partner; as to the former they have 
a right to rely upon the actual state of facts 
as they find them, notwithstanding the con- 
tradictory notice.” 

Sec. 19. Notice Contained in Official Rec- 
ords.—It is sometimes sought to charge an 
old customer with notice by showing a mort- 
gage or other legal instrument, spread of 
record in a public office at the place of busi- 
ness. A customer is not bound to take no- 
tice of such aregistry. It is not notice to 
him ;*° though taken with other evidence of 
notice, it may be sufficient to put the creditor 
on inquiry, and hold him liable for his own 
negligence. Neither is a common law deed of 
assignment, although constituting a dissolu- 
tion of the firm when put on record, notice 
of the dissolution, as to old customers at 
least ;* but why not a statutory deed of as- 
signment so put on record? 

‘Sec. 20. To Whom Notice may be Given.— 
It is axiomatic to say that the notice should 


55 See Wrightson v. Pullan, 1 Stark. 375; s. c., 2 
Chitty, 121; Watkinson v. Bank of Pennsylvania, 4 
Whart. 432; Prentiss v. Sinclair, 5 Vt. 149; Ketcham 
v. Clark, 6 Johns. 144; Groves v. Merry, 6 Cow. 701; 
Boyd v. McCann, 10 Md. 118. 

56 Nicholson v. Moog, 65 Ala. 471. 

57 Wagon v. Rummell, 2 McCrary, 307; Richards v. 
Hunt, 65 Ga. 342; Richards v. Butler, 65 Ga. 
593; Williams v. Keat, 2 Stark. 290; Emmet 
v. Butler, 7 Traunt. 600; Brown v. Leonard, 2 
Chitty, 120; Stables v. Eley, 1C. & P. 614; Mulford v. 
Griffin, 1 F. & F.(N. P.) 145; Faldo v. Griffin, Jd. 147; 
Howe v. Thayer, 17 Pick. 91; Gilchrist v. Brande, 58 
Wis. 184. 

58 Zollar v. Janvrin, 47 N. H. 324. 

#8 Pitcher v. Barrow, 17 Pick. 361. 





be given to the person to be affected. The 
notice may be to an agent and be effectual; 
but not unless he was authorized to represent 
the principal in the matter, or communicated 
it to him. So notice to the director of a 
bank, unless it reach those intrusted with the 
management of the bank, is not notice to the 
bank ;* nor is the fact that one of the part- 
ners after the dissolution of the partnership 
becomes a director of the bank, notice to it ,* 
unless, in each instance given, it was acted 
upon. But the knowledge of the president 
of the bank is the bank’s knowledge.“ No- 
tice to one member of a firm is sufficient. 
Sec. 21. Dormant Partners.—A dormant 
partner need not give notice of his retire- 
ment because no one contracts upon the faith 
of his being a member.* To one, however, 
who knew of the dormant partner’s connec- 
tion with the firm, notice must be given.” 
Sec. 22. Notice of Dissolution Presumed 
from Lapse of Time.—Where notice is im- 
plied it need not be given. Such may be the 
case from lapse oftime. Thus, when the dis- 
solution took place two years previously, and 
the person sought to be held had been doing 
business for himself, notice was implied.” 
So after eleven years’ suspension of the firm 
business, notice was held to be unnecessary.” 
Src. 23. Who are Previous Dealers.—The 
distinction between previous dealers and 
dealers after the firm has been dissolved has 
been constantly referred to herein, and it is 
well to inquire, shortly, who are previous 
dealers. A single cash sale of cattle to a 
partnership dealing in cattle does not render 
the vendor such a dealer as entitles him to 


® Stewart v. Sonneborn, 49 Ala. 178. Contra: Page 
v. Brant, 18 Ill. 37. 

61 National Bank v. Norton, 1 Hill. 572. Casual con- 
versation in a street is not notice, Dorris v. Keyer, 11 
N.Y. 94. 

62 Lucas v. Bank of Darien, 2 Stew. 280. 

63 Bank of United States v. Davis, 2 Hill, 451. 

64 Easter v. Farmer’s National Bank, 57 Ill. 216. Of 
course an agent may give notice of a dissolution. 
Stewart v. Sonneborn, 51 Ala. 126. 

® Gaar v. Higgins, 12 Bush. 259. 

6 Nussbaumer v. Becker, 87 Ili. 281; Metcalf v. Of- 
ficer, 1 McCrary, 325; Evans v. Drummond, 4 Esp. 89; 
Dayis v. Allen, 3 N. Y. 168. 

6 Farrar v. Deflinne, 1 C. & K. 580; Park v. Wooten, 
35 Ala. 242; Gilchrist v. Brande, 58 Wis. 200; Davis v. 
Allen, 3 N. Y. 168. 

Bigelow v. Elliot, 1 Cliff. 41. 

® Coddington v. Hunt, 6 Hill, 596, Merritt v. Wil- 
liams, 17 Kan. 287. 

7 Farmers & Mechanics’ Bank v. Green, 30 N. J. L. 
316. 
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actual notice.” But two previous tranac- 
tions, one purchase for cash and the other on 
credit, was held to constitute the purchaser 
a previous dealer.” So does a renewal of a 
note several times.” So where a partnership 
indorsed the note of third persons to the 
plalntiff for value, and at its maturity it was 
renewed by the check of a third person in- 
dorsed by the partnership and others, the 
holder was held to be a previous dealer.” 
So the habit of discounting bills makes one 
a previous dealer,” or indorsing for a firm,” 
or lending a note for credit,” or honoring 
successive drafts.”* So where the defendants 
had constituted a partnership, and while so 
engaged made a single purchase of coal of 
the plaintiffs, and a few months thereafter 
dissolved ; but previous to the purchase the 
defendants had purchased coal and been reg- 
ular customers, in their firm’s name, of the firm 
of which the plaintiffs were the successors, 
carrying on the same business in the same 
place, and one of plaintiffs was a member of 
such firm, and the other had been employed 
by them as a clerk; these facts were held 
to render the plaintiffs previous dealers, en- 
titled to actual notice.” But a clerk of a 
firm that has been a dealer witha firm before 
the latter’s dissolution, is not a previous 
dealer.® 

Sec. 24. Transactions in which Old Firm 
can be Bound.—The old firm or a member re- 
tiring therefrom, is bound only by such 
transactions as the firm would be bound by 
if it had not been dissolved and the engage- 
ment had been entered into by one member 
thereof without the actual knowledge of the 

71 Merritt v. Williams, 17 Kan. 287; Clapp v. Rogers, 


12 N. Y. 283; Bank of Brooklyn v. McChesney, 20 N. 
Y. 240. 

72 Wardwell v. Haight, 2 Barb. 549; Clapp v. Rogers, 
12 N. Y. 283. See Aundown v. Osgood, 24 Vt. 278. 

73 Vernon v. Manhattan Co., 22 Wend. 183; National 
Bank v. Norton, 1 Hill, 572. 

4 Rose v. Coffield, 58 Md. 18; s. c., 86 Am. Rep. 389. 

7% Hutchins v. Bank of Tennessee, 8 Humph. 418; 
Bank of Commonwealth v. Mudgett, 45 Barb. 663; s. C., 
44N. Y. 514. 

76 Hutchins v. Sims, 8 Humph. 423. 

77 Hutchins v. Hudson, 8 Humph. 426. 

78 Mechanics’ Bank v. Livington, 33 Barb. 458. 

7 Lyon v. Johnson, 28 Conn. 1. 

8 Richardson v. Snider, 72 Ind. 425; s. c., 87 Am. 
Rep. 168; 20 Am. L. Reg. 393, note; Costello v. Nes- 
dorff, 9 Mo. App. 501. See generally, Shoe & Leather 
Bank v. Herz, 24 Hun, 260; Long v. Story, 10 Mo. 636; 
Sanderson v. The Milton Stage Co., 3 Wash. 107; Dun- 
dar v. Gallagher, 4 Barr. 205; White v. Murphy, 3 
Rich. 369. 





firm. Thus if a note is given in the firm’s 
name in the regular course of business, after 
the firm’s dissolution, to a customer who has 
no notice thereof, he can enforce it against 
all the members of the old firm.* And this 
is true, even though it be given in the individ- 
ual names of the partners.® Soa mortgage on 
the stock owned by the firm before its disso- 
lution given thereafter in the firm’s name is 
valid. But publication of a notice of a dis- 
solution of a firm in a newspaper is sufficient 
as to one taking a note upon the faith of a 
firm’s subsequent indorsement, it has been 
held.™ So signing a note in the firm’s name 
in which the words, ‘‘in liquidation,’’ inserted 
in the body thereof, is of itself notice to the 
taker of such a note thatthe partnership has 
been dissolved.© Admissions, however, of the 
members of the old firm, or even in the cld 
firm’s name, does not bind the retiring mem- 
ber and are not admissible in evidence.® 

Sec. 25. Pleading.—In suing the members 
of a firm that has dissolved, upon a liability 
contracted without notice of the dissolution, 
it is not necessary to setout that the con- 
tract was entered into without notice. They 
may be charged as partners and let the fact 
of dissolution and notice thereof be alleged 
by way of defense. If the action is on a 
written instrument, a non est factum presents 
the entire defense. * 

Sec. 26. Evidence.—Evidence of actual 
notice, of newspaper publications, of mailing 
of letters, and of notoricty of the dissolution 
is admissible. All this has been elsewhere 
sufficiently discussed. Where the plaintiff 
was privy to an intention to dissolve the 

81 LeRoy v. Johnson, 2 Pet. 186; Stall v. Cassady, 57 
Ind. 284; Lange v. Kennedy, 20 Wis. 294. So on an ac- 
ceptance: Ketcham v. Clark, 6 Johns. 144; s.c.,5 Am. 
Dec. 197. Not necessary for holder to show that he 
was fraudulently induced to take it: Buxton v. Ed- 
wards, 134 Mass. 567; Gammon v. Huse, 100 Ill. 234. 

82 Iddings v. Pierson, 100 Ind. 418. 

8 Woodruff v. King, 47 Wis. 261. 

& Galliott v. Planters’ & Mechanics’ Bank, 1 McMil- 
lian L. 209; s. c., 36 Am. Dec. 256. 

8 Haddock vy. Crocheron, 32 Tex. 276. 


% Pringle v. Leverich, 97 N. Y. 186; Brisban v. 
Boyd, 4 Paige, 17; Walden v. Sherburne, 15 Johns. 
409, 


# Uhl v. Harvey, 78 Ind. 26. See Bank of Common- 
wealth v. Mudgett, 44 N. Y. 514. 

8 Uhl v. Harvey, 78 Ind. 26; Lovejoy v. Spafford, 93 
U. 8. 480; Ketcham v. Clark, 6 Johns. 144; s. c., 5 Am. 
Dec. 197; Pitcher v. Barrows, 17 Pick. 361; 8s. c., 28 
Am. Dec. 306; Watkinson v. Bank of Pennsylvania, 4 
Whart. 482; s. C., 34 Am. Dec. 521; Strecker v. Conn, 
90 Ind. 469. 
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partnership which was in the course of execu- 
tion, in an action upon the supposed subse- 
quent transaction, it was held that the plaint- 
iff must show that the intention was aban- 
doned.® So the acts of the retired partner, 
his contradictory statements and the like, are 
admissible.” So the bill heads of the old 
firm, used after its dissolution, are admissible 
to show the good faith of the plaintiff.*! So 
entries in the ledgers or books of the firm 
made after the notice of the dissolution, are 
admissible to prove the continuance of the 
firm, notwithstanding the notice.” 

Sec. 27. Question for the Jury.—Where 
actual notice is necessary, it is a question 
for the jury whether it was received by the 
creditor.” . The question, who is a dealer, is 
one for the jury. So isthe question wheth- 
er notice was given to new dealers in the cus- 
tomary way.” W. W. Txornton. 

Crawfordsville, Ind. 


89 Paterson v. Zachariah, 1 Stark. N. P. 58. 

9 Uhl v. Harvey, 78 Ind. 26. 

91 Gilchrist v. Brande, 58 Wis. 201. In this case it 
was held that the retired member could not escape be- 
cause his old partner had converted money to his 
own use. 

% Pringle v. Leverich, 97 N. Y. 186; Whitesides v. 
Lee, 1 Scam. 550; Treadwell v. Wells, 4 Cal. 260; Rabe 
v. Wells, 3 Cal. 148; Ketcham v. Clark, 6 Johns. 144; 
8. C.,5 Am. Dec. 197; Rooth v. Linn, 3 Exch. 18; Jen- 
kins v. Blizzard, 1 Stark. 418; Tudor v. White, 27 
Tex. 584; Laird vy. Ivens, 45 Tex. 622; Uhl v. Harvey, 
78 Ind.26; Gilchrist v. Brande, 58 Wis. 184; Bank of 
Commonwealth v. Mudgett, 44 N. Y. 514; Benjamin v. 
Covert, 47 Wis. 375; Howell v. Adams, 68 N. Y. 314; 
Hutchins v. Sims, 8 Humph. 423; Hart v. Alexander, 
2M. & W. 484; Merrit v. Pollys, 16 B. Mon. 355; De- 
ford v. Reynolds, 36 Pa. St. 825. 

% Watkinson v. Bank of Pennsylvania, 4 What. 482; 
8. C. 34 Am. Dec. 5%1. 

% Lovejoy v. Spafford, 93 U. S. 430; Pringle v. Leve- 
rich, 97 N. Y. 181; Uhl v. Harvey, 78 Ind. 26. See 
Eckerly v. Alcorn, 62 Miss. 228; Hatchett v. Blanton, 
72 Ala. 423; Bassett v. Sheperdson, 52 Mich. 3; Polk v. 
Oliver, 56 Miss. 566; Metcalf v. Officer, 1 McCrary, 325; 
Scarfe v. Jardine, 7 App. Cas. 345; s. C., 835 Moak, 270. 








WILL—DEVISE IN LIEN OF DOWER—EXTENT 
OF ITS OPERATION. 

ELIZA A. RUSSELL V. GRAY MINTON EXECU- 
TOR AND TRUSTEE. 


New Jersey Court of Chancery, October Term, 1886. 


Devise in Lieu of Dower—Limitation of Operation. 
—A devise or legacy which is expressed in the will to 
be in lien of dower or any other right which the 
widow might have in the estate of the testator, applies 
only to her rights as widow, includes only such right 
as accrued to her upon the death of her husband, but 
does not affect any demand which he had against him 





in his life-time. Hence,sucha provision does not pre- 
clude her from foreclosing a mortgage which her hus- 
band had executed to her before their marriage. 


THE CHANCELLOR. The bill is filed to fore- 
close a mortgage upon land in Morris county, 
given by James E. Van Wagner and Frederick J. 
Van Wagner to Sarah W. Russell, in November, 
1879, to secure the payment of their bond to her, 
of the same date, for $3,000 and interest. In De- 
cember, 1880, Frederick J. Van Wagner conveyed 
his half of the property to James E. Van Wagner. 
After the giving of the mortgage the mortgagee 
married James E Van Wagner. He died in June, 
1884. By his will he made certain provisions for 
the benefit of his wife and Horace Van Wagner 
and Harriet Van Wagner. In addition to such 
provision for his wife, he made the following: 

“JT do further give and bequeath unto my said 
wife, Sarah W. Van Wagner, during the term of 
her natural life, all the interest, rents, issues and 
profits arising from the balance of my estate, first, 
however, charging them with the payment of 
taxes, assessments, insurance premiums, expendi- 
tures for repairs and all other legal charges, and 
with all expenditures made with a prudent regard 
for the welfare and best interests-of my estate.” 

He then adds: 

“The foregoing provisions for my wife are in 
lieu of her dower in my real estate or of any other 
right which by law she may be entitled to in my 
estate, real or personal.” 

By the will the testator appointed his wife and 
Guy Minton executors thereof and trustees there- 
under. Both proved the will. On November 
llth, 1885, Mrs. Van Wagner assigned the mort- 
gage to the complainant, The defendant, Min- 
ton, alleges in his answer that the assignment was 
without consideration, and that Mrs. Van Wagner 
accepted the benefit of the before-mentioned tes- 
tamentary provisions; that in view of the latter 
fact the mortgage should be held to have been 
satisfied. The cause is submitted upon bill and 
answer and briefs of counsel. The whole of the 
will is not before me, but it appears by a state- 
ment in the brief of complainant’s counsel that 
the testator made provision or gave direction in it 
for the payment of his debts. It does not appear 
what the provision was which the testator made 
in the will for his wife in addition to that which 
is above quoted. Minton’s counsel insists that 
the declaration of the testator that the above 
quoted provision made for his wife was intended 
to be in lieu of her dower in his real estate or 
(and) of any other right which by law she might 
be entitled to in his estate, real or personal, is 
equivalent to a declaration that those provisions 
were made in satisfaction of all claims which she 
had against him, and the arguments in the briefs 
of counsel are directed to this point. 

It is a rule in equity that, where a debtor be- 
queaths to his creditor a legacy equal to, or ex- 
ceeding the amount of his debt, it will be pre- 
sumed, in the absence of any intimation of a con- 
trary intention, that the legacy was meant by the 
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testator as a satisfaction of the debt; but the 
court will lay hold of any circumstance, although 
slight and minute, whereupon to ground an ex- 
ception to the rule. 2 Wms. Exrs. 1297; Van 
Riper v. Van Riper, 1 Gr. Ch. 1; Rogers v. Hand, 
12 Stew. Eq. 270. Where the will directs that the 
testator’s debts and legacies be paid, the rule does 
not apply. 2 Redf. Wills 519. Nor is it applica- 
ble where the debt and legacy are of different 
natures, either with reference to the subject-mat- 
ter, or extent of interest, as where the legacy to 
the creditor is of interest or income for life. Al- 
leyn v. Alleyn, 2 Ves. Sr. 37; Forsight Grant, 1 
Ves. 298. In the latter case a wife was entitled, 
under a bond given by her husband upon the 
marriage, to a sum payable three months after his 
death for her, for life, and then for the children; 
and if there should be no children, then the 
money was to go to her absolutely. By his will 
her husband gave all his property, real and per- 
sonal, which he then had, or of which he might 
die possessed, upon trust, to pay her the rents and 
interest for life, and then the whole was to go to 
the children; and he added an expresss revoca- 
tion of all former settlements and wills made by 
him. There was no issue. It was held that the 
widow was entitled both to the debt upon the 
bond, and the provision under the will. In the 
case in hand the testator provides that the gift to 
his wife of interest etc., shall be in lieu of her 
dower in his real estate, and of any other right to 
which by law she may be entitled in his estate, 
real or personal. This language does not embrace 
debts due from him to her, but only such rights 
in or to his property as the law gives to her as his 
widow. It is urged that the testator must have 
intended to include all rights founded in law. 
But in Forsight v. Grant, where th« testator; by 
the will, not only gave all his real and personal 
estate which he had at the time of making the 
will, or of which he might die possessed, but re- 
voked all former settlements and will made by 
him, and he had made no settlements, except by 
the bond, it was held to be clear that the bond 
debt was not satisfied by the testamentary provi- 
sion. 

The complainant is entitled to a decree of fore- 
closure and sale of the mortgaged premises. 


Norr.—Accepting a devise of lands, or other pro- 
visions in liew of dower, does not deprive a widow of 
her interest in lands of which her husband died in- 
testate;} nor in the lands acquired after the making 
of the will;?2 nor in the lands aliened during covert- 


1 Van Arsdale v. Van Arsdale,2 Dutch. 404; Carder v. 
County, 16 Ohio St. 353; Seabrook v. Seabrook, 10 Rich. 
Eq. 495. See Jones v. Lloyd, 33 Ohio 8t. 572; Spangler v. 
Dukes, 89 Ohio St. 642; Vaughan v. Vaughan, 30 Ala. 329; 
Hardy v. Scales, 54 Wis. 462; Davidson v. Boomer, 18 
Grant Ch. 475; Havens v. Havens, 1 Sandf. Ch. 324. 

2 Stark v. Hunton, Sax. 216; Hall vy. Hall, 2 McCord Ch. 
269; Philadelphia v. Davis, 1 Whart. 490; Cunningham v. 
Shannon, 4 Rich. Eq. 135. See Raines v. Corbin, 24 Ga. 
185; McElfresh v. Schley, 2 Gill, 182; Durham v. Sim- 
mons, 28 Md. 238; Sutton v. Askew, 66 N. © 172. 





ure without the widow having joined in the convey- 
ance; * nor in his undisposed-of personal estate; 4 nor 
in lapsed or void legacies or devises;5 nor in stocks, 
etc., standing in the joint names of herself and tes- 
tator.6 As to lands standing in their joint names.’ 
Nor in her own separate property;§ nor in the statu- 
tory provisions for widow’s temporary support.? 
JOHN H. STEWART. 


8 Corriell v. Ham, 2 Iowa, 552; Westbrook v. Vander- 
burgh, 36 Mich. 80; Lewis v. Smith, 9 N. Y. 502; Borland 
v. Nichols, 12 Pa. St. 38; Braxton v. Freeman, 6 Rich. 35; 
Higginbotham v. Cornwell, 8 Gratt. 83 (approved in Nel- 
son v. Kownslar, 70 Va. 477); Rank v. Hanna, 6 Ind. 20; 
Shuman v. Shuman, 9 W. Va. 50. But see Haynie v. 
Dickens, 68 Ill. 267; Allen v. Pray, 12 Me. 138; Steele v. 
Fisher, 1 Edw. Ch. 435; Moore vy. Steidel, 1 Disney, 281; 
Kendall v. Kendall, 42 Iowa, 464 (by statute); Hornsey 
v. Casey, 21 Mo. 545; Potter v. Potter, 1 R. I. 48; Fitzhugh 
v. Foote, 3 Call, 13; Gray v. McCune, 23 Pa. St. 447; May 
v. Fletcher, 40 Ind. 575 (by statute); Bates v. McDowell, 
58 Miss. 815 (by statute). 

4 Colleton v. Garth, 6 Sim. 19; Pickering v. Stamford, 3 
Ves. 492; Lett v. Randall, 3 Sm. & G. 83; Oldham v. 
Carleton, 2 Cox. Ch. 399; Jennings v. Smith, 29 Ill. 116; 
Findley v. Findley, 11 Gratt. 434; Collins v. Carman, 5 
Md. 528; Kempton’s Case, 23 Pick. 163; Sullings v. Rich- 
mond, 5 Allen, 187; Johnson v. Goss, 182 Mass. 274; pif- 
dine v. Dildine, 5 Stew. Eq. 78; Leinaweaver v. Stover, | 1 
Watts & Serg. 160; Reed’s Estate, 82 Pa. St. 428; Demoss 
v. Demoss, 7 Coldw. 256; Barber v. Hite, 39 Ohio St. 185; 
Bane v. Wick; 14 Ohio St. 505; Carmen’s Estate, 11 W. N 
C. (Pa.)95. See Waddle v. Terry, 4 Coldw. 51; Skellinger 
v. Skellinger, 5 Stew. Eq. 659; Gotzian’s Estate, 34 Minn. 
159; Dupree v. Cary, 6 Leigh, 36. 

5 Simpson v. Hornsby,3 Ves. 335; Pickering v. Stam- 
ford, 8 Ves. 332, 492. [See Byrne v. Frere, 2 Moll. 177] ; 
Farthshore v. Chalie, 1 Ves. 17; Hand v. Marcy,1 Stew. 
Eq. 59; Jones v. Jones, 8 Gill, 197; Johnson v. Johnson, 
82 Minn. 513; Melchor v. Burger, 1 Dev. & Bat. Eq. 634; 
Power v. Cassidy, 79 N. Y. 602; Vernon v. Vernon, 53 N. 
Y. 351. But see Chamberlain v. Chamberlain, 43 N. -_Y- 
424; Bullard v. Benson, 31 Hun, 104; 96 N. Y. 499; s. Cry] “ogy 
Dem. 486; Gibbon v. Gibbon, 40 Ga., 562. * ewe. 

6 Dummer v. Pitcher, 5 Sim. 35; 2 Myl. & K. 262; Sanford 
v Sanford, 45 N. Y. 723; 2T.&C. 641; 58 N. Y. 69; O’Dris- 
coll v. Koger, 2 Desaus. 295. See Coates v. Stevens, 1 Y. 
& O, Exch. 66. 

7 Exchange Bank v. Stone, 8 Ky. 109; Crenshaw v. 
Creek, 52 Mo. 98; Ketchum v. Walsworth, 5 Wis. 95. 

8 Crostwaight v. Hutchinson, 2 Bibb, 407. [See Tomlin 
v. Jayne, 14 B. Mon. 160]; Mumford’s Estate, Myrick 
(Cal.), 183; Wood v. Wood, 1 Metc. (Ky.) 512; Liles 
v. Fleming, 1 Dev. Eq. 184; Gordon v. Stevens, 2 
Hi Ch. 46; Hall v. Hall, 8 Rich. 407; McCormick v. 
McNeel, 58 Tex 15; Hassenritter v. Hassenritter, 77 Mo. 
162; Watterson’s Appeal, 95 Pa. St. 312. See Weeks v. 
Patten, 18 Me. 42; Kinnaird v. Williams, 8 Leigh, 400; 
Gore v. Stevens,1 Dana, 201; Clay v. Hart, 7 Dana, 1; 
Van Dyke’s Appeal, 60 Pa. St. 481; Reaves v. Garnett, 34 


“Ala. 558; Pemberton v. Pemberton, 29 Mo. 408; Field v. 


Eaton, 1 Dev. Eq. 283; Hibbs v. Insurance Co., 40 Ohio St. 
548; Cox v. Rogers, 77 Pa. St. 160; Upshaw v. Upshaw, 2 
Hen. & M. 881; Ditch v. Sennott, 117 Ill. —; Gaines v. 
Briggs, 9 Ark. 46; Sigmon v. Hawn, 87 N. C. 450. 

9 Wilber’s Case, 52 Wis. 295; McManus’s Estate, 14 
Phila. 660; Miller v. Stepper, 32 Mich. 194; Stinewan’s 
Appeal, 34 Pa. St. 394. See Griffith v. Canning, 54 Mo. 282; 
Speidel’s Appeal, 107 Pa. St. 18; Farnsworth v. Cole, 42 
Wis. 403. 
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i assvedéscscorcenessocesneas 


1. ACCORD AND SATISFACTION— Compromise. ——— If, 
upon a compromise, a debtor performs part of the stip- 
ulations of the agreement, and fails to perform others, 
the creditor cannot sue upon the original demand, but 
only for a breach of the agreement.—Love v. Van Every, 
8. C. Mo., May 16, 1887; 48. W. Rep. 272. 

2. ADVERSE POSSESSION — Wood-lot — Extent. 
When one enters upon land under deed from another, 
claiming ownership, and uses it as a wood-lot, and so 
uses it openly and notoriously before the community, 
his possession for ten years will bar the true owner.— 
Murray v. Hudson, 8.C. Mich, April 28, 1887; 32 N. W. 
Rep. 889. 

8. AGENCY—Pledge by Agent—Ratification. 








When 


an agent has purchased stock for his principal and de- 


posited it as collateral for a second purchase, the prin- 
cipal ratifies the pledge by accepting an order by the 
agent on the broker for both parcels of stock.—WMetcalf 
v. Williams, 8S. J. C. Mass., May 9, 1887; 11 N. EB. Rep. 700. 

4. AGENCY—Undisclosed Principal—Action. —— The 
agent of an undisclosed principal may bring an action 
in his own name for the price of goods sold by him, and 
payment of the judgment to him will baran action on 
the same contract by the principal.—Ludwig v,. Gillespie, 
N. Y. Ct. App., April 19, 1887; 11 N. E. Rep. 835. 

5. ALIENS— Naturalization — Statute. The infant 
children of aliens born out of the United States become 
citizens upon the naturalization of their parents, Con- 
struction of act uf Congress of April 14, 1862, 2 Stat. U. 
8. § 4, p. 154.—State ex rel. Andriano, 8. C. Mo., May 16, 1887 ; 
48. W. Rep. 263. 

6. APPEAL—Briefs. An appeal will be dismissed 
for failure to file briefs.—Oregon, etc. Co. O’ Brien, 8. CO. 
Wash. Ter., Jan. 7, 1887; 138 Pac. Rep. 757. 

7. APPEAL—Charge of Judge—Exceptions. A gen- 
eral exception, with no specification to the judge’® 














charge, will not be considered.—Zwyer v. Fuller, 8. J. C. 
Mass., May 9, 1887; 11 N. E. Rep. 686. 

8 APPEAL — Evidence — Withdrawal. When the 
court admits improper evidence for the defendant, but 
rules it out while the defendant’s attorney is addressing 
the jury, it is no ground for reversal at the instance of 
the defendant.—Dunn v. Jaffray, 8. C. Kan., May 6, 1887; 
13 Pac. Rep. 781. 

9. APPEAL—Judgment— Consent. When, after a 
trial, the cause is continued to await a judgment in an- 
other case, and after a judgment therein the plaintiff 
files a motion for judgment, on which defendant in- 
dorses his consent thereto, that is not such a consent as 
to prevent an appeal.—Emery v. Seavey, 8. J. C. Mass., 
May 6, 1887; 11 N. E. Rep. 654. 

10. APPEAL—Jurisdiction. The Supreme Court of 
Illinois has no jurisdiction of an action involving only 
fee bills to the amount of $72.30.—Dogle v. Flanders, 8. C. 
Ill., May 12, 1887; 11 N. E. Rep. 890. 

1l. APPEAL—Jurisdiction—Amount —Creditor’s Bill.— 
Where several suits are brought by creditors to set 
aside an assignment, which were heard together, the 
assignment set aside and the funds distributed among 
the various creditors, held, that only those creditors 
whose claims exceeded $5,000 could appeal.—Gibson v. 
Shufelatt, U. 8. 8. C., May 23, 1887: 7S. C. Rep. 1066. 

12. APPEAL — Justice — Affidavit. Pennsylvania 
local act of February 28, 1870, requires an affidavit on 
appeal from a justice of the peace “that the appeal is 
not for the purpose of delay, but the judgment to be 
appealed from is unjust and for more money than is 
justly due,” and where a defendant appealing does not 
make such affidavit, his appeal will be struck off.— 
Cressman v. Rossing, 8. C. Penn., April 25, 1887; 9 Atl. Rep. 
191. 

18. APPEAL—New Trial— Order. An appeal does 
not lie from an order granting a new trial.— Fish v. 
Henaire, 8. C. Oreg., April 19, 1887; 18 Pac. Rep. 760. 

14. APPEAL—Pleading. A pleading, first attacked 
after judgment as not stating facts sufficient to consti- 
tute a cause of action, will be liberally construed to up- 
hold the judgment.—Mo. P. R. Co. v. Morrow, 8. CO. Kan., 
May 6, 1887; 13 Pac. Kep. 789. 

15. APPEAL—Practice. The supreme court will not, 
upon appeal, take cognizance of a statement of facts 
filed in the trial court after the expiration of the time 
limited by the order allowing such filing; nor will it re- 
gard an assignment of errors based upon such state- 
ment of facts.— White County Judge v. Parks, 8. 0. Tex., 
April 8, 1887; 48. W. Rep. 245. 

16. APPEAL — Railroad Assessments. On appeal 
from the decision of the supreme court in certiorari to 
review the assessment of railroad property by tax- 
assessors, only questions of law will be reviewed.— 
People v. Hicks, N. Y. Ct. App., April 19, 1887; 11 N. E. Rep. 
653. 

17. APPEAL—Record. Refusal of instructions as to 
evidence will not be considered on appeul, unless the 
evidence referred to is embodied in the record.—Lowe v. 
Deever, 8. C. Ind., May 14, 1887; 11 N. E. Rep. 791. 

18. APPEAL—Record—Testimony — Damages — Rescis- 
sion. An objection to evidence must, to be available 
error in the record, state what is expected to be proved. 
The measure of damages for refusal to permit the 
plaintiff to fulfill an executory contract is the difference 
between the contract price and the amuunt it would 
have cost him to do the work.—Cincinnati, etc. Co. v. 
Lutes, 8. C. Ind., May 10, 1887; 11 N. E. Rep. 784. 


19. APPEAL—Referee—Testimony. When an ap- 
pealis taken from a judgment affirming the findings of 
areferee,to whose rulings and report no exceptions 
were taken, and none of the testimony is in the record, 
the appellate court can only examine whether the find- 
ings are within the issues.—Foster v. Voigtlander, 8. C. 
Kans., May 6, 1887; 18 Pac. Rep. 777. 

20. APPEAL—Settlement of Facts—Time. The court 
below has no power to extend the time to settle the 
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settlement of facts.—Kenyon v. Knipe, 8. O. Wash. Ter., 
Jan. 8, 1887; 18 Pac. Rep. 759. 


21. APPEAL—Transcript — Affirmance. When ap- 
pellant fails to file a transicript, and the appellee brings 
up a copy of the judgment and notice of appeal, judg- 
ment will be affirmed.—Yesler v. Barker, 8. C. Wash. Ter., 
Jan. 8, 1887; 18 Pac. Rep. 759. 

22, APPEAL—Transcript — Agreement. When the 
appellee files the transcript and asks an affirmance, and 
the appellant states it was agreed that the transcript 
need not be made out as they were negotiating a com- 
promise, which is denied by the appellee, the case will 
be affirmed.—Kiber v. Kiber, 8. C. Tenn., March 14, 1887; 4 
8. W. Rep. 221. 

23. APPEAL— Weight of Evidence. A judgment 
will not be reversed for the weight of evidence; but 
when the evidence for defendant’s counterclaim shows 
it could not have equaled plaintiff's claim, a judgment 
for the defendant will be reversed.— Moellering v. Kayser, 
8. C. Ind., April 28, 1887; 11 N. E. Rep. 604. 

%. APPEAL—Whole Evidence. A case will not be 
reviewed on appeal, unless the bill of exceptions con- 
tains all the evidence.—First Nat. Bk. v. Leppel, 8. O. 
Colo., March 25, 1887; 18 Pac. Rep. 776. 

25. ATTACHMENT—Deputy Sheriff—Second Levy.—— 
A deputy sheriff may levy an attachment upon prop- 
erty, in custodia legis, being in the hands of the sheriff 
by virtue of an attachment previously levied by him. 
The second attachment is of course posterier to the 
first, but takes procedence of all subsequent incum- 
brances.—Heye v. Moody, 8. C. Tex., April 12, 1887; 48. W. 
Rep. 242. 

26. ATTACHMENT — Fraud — Corporation. An 
attachment at law will not lie in favor of an unpreferred 
creditor of a corporation, charging it with fraud upon 
its general creditors by making preferences. If the 
by-law of a corporation requires a majority vote of the 
directors to make its action valid, a majority of the 
directors must be present, and the votes of a majority 
of those present bind the corporation.—Foster v. Mul- 
lanphy, etc. Co., 8. C. Mo., May 16, 1887; 48. W. Rep. 260. 

27. ATTACHMENT—Mortgage — Disclaimer. When 
mortgaged property is attached, and the mortgagee 
when examined disclaims any interest therein, the 
attachment is not dissolved by the discharge of the 
mortgagee.—Simmons v. Woods, 8. J. C. Mass., May 7, 1887; 
11 N. E. Rep. 659. 

28. ATTORNEY.——One attorney acting for and em- 
ployed by another, may bind his employer’s client as 
fully as his principal might do within the scope of his 
employment.— Mahoney v. Middlesex, etc. Commrs., 8. J. CO. 
Mass., May 9, 1887; 11 N. E. Rep. 689. 

29. BANKRUPTCY—Creditor Aware of Assets—Jurisdic- 
tion of State Courts. A creditor of a bankrupt, who 
is aware of the existence of credits or property which 
should go to the assignee, should notify the latter and 
request him to proceed to recover it. If he refuses, the 
creditor may file a petition in a court of original juris- 
diction to pel him to p d. But he can in no 
case file a bill of discovery in a State court.—Appeal of 
Miner’s Nat, Bank, 8, C. Penn., May 2, 1887; 9 Atl. Rep. 299. 

30. BANKRUPTCY—Discharge. A discharge under 
the bankrupt law of the United States can only be con- 
tested in the United States district court within two 
years after the discharge is granted, although the name 
of the creditor was fraudulently omitted from the 
bankrupt’s schedule, and no notice given to him.— 
Fuller v. Pease, 8. J.C. Mass., May 7, 1887; 11 N. E. Rep. 
694. 
81. BANKRUPTCY — Discharge — Pleading — Fiduciary 
Capacity. A discharge in bankruptcy may be 
pleaded against an action on a judgment, if it is made 
to appear that the judgment was founded on a promis- 
sory note. The court will not, where the rights of a 
purchaser have intervened, go behind the judgment to 
ascertain whether the debt secured by the note was in- 
curred in a fiduciary capacity.— Donald v. Kell, 8. C. Ind., 
May 10, 1887; 11 N. E. Rep. 782. 






































82. BANKRUPTCY—Fraudulent Conveyance—Assignee. 
A voluntary conveyance, made by a father to his 
daughter at a time when he was in prosperous circum- 
stances, but who afterwards became bankrupt, cannot 
be set aside by his assignee in bankruptcy, though such 
deed where made would be void by State law in favor 
of creditors as being voluntary.— Warren v. Moody, U. 8. 
8. C., May 28, 1887; 7S. C. Rep. 1063. 


33. BENEVOLENT SOCIETY—By -laws—Statute.———Con - 
struction of Massachusetts statute 1882, ch. 78, and that 
of 1878, ch. 244, § 5, relative to the Boston Police Relief 
Association. The former statute held to be permissive 
only.—Burbank v. Boston, etc. Ass’n., 8. J. C. Mass., May 9, 
1887 ; 11 N. E. Rep. 691. 

34. BILLS AND NOTES—Conditional Delivery—Conver- 
sion. A sold land to B, to be by him sold to C, and 
took D’s note to be returned if the sale to C was not 
consummated. A discounted D’s note. Upon D’s ten- 
der of the deed to A, the sale to C not being consum- 
mated, D could sue A for the conversion of his note.— 
Brown v. St. Charles, 8. O. Mich., May 5, 1887; 32 N. W. 
Rep. 926. 

85. BILLS AND NOTES — Consideration — Holder—De- 
murrer to Evidence. A demurrer to the evidence, 
showing a want of consideration therefor, is properly 
sustained, when there is no evidence of a knowledge 
thereof by the holder.—Lowe v. Higginbotham, 8. C. Kan., 
May 6, 1887; 13 Pac. Rep. 790. 


36. BILLS AND NOTES—Non-payment—Notice to In- 
dorser. Notice of non-payment of a note indorsed 
by a partnership may be sent by mail to its place of 
business at the time the note was given, in the absence 
of knowledge by the holder of its removal.—Importers ¢ 
T. N. Bank v. Shaw, 8. J.C. Mass., May 9, 1887; 11 N. E. 
Rep. 666. 

37. BILLS AND NOTES — Title—Presumption. Be- 
tween the payee of a promissory note not indorsed and 
a stranger in possession thereof, the payee is prima 
Sacie the owner thereof.—Duvein v. Moeser, 8. C. Kan., 
May 6, 1887; 13 Pac. Rep. 797. 

38. Bonp—Arrest—Contempt. ‘Where, on a bond 
to appear and abide the action of the court, in a pro- 
ceeding for contempt, the party appears by counsel and 
pays his fine, neither he nor his sureties are liable on 
the bond.—State v. Crane, 8. C. Oreg., April 21, 1887; 13 Pac. 
Rep. 778. 

39. Bonps—Contractor—Liabilit;. The bond of a 
contractor binding the obligors to pay all debts in- 
curred by the contractor in the prosecution of the 
work, does not bind them to pay the debts incurred by 
the subcontractor.—Faurotte v. State ex rel., 8. C. Ind., 
May 14, 1887; 11 N. E. Rep. 790. 


40. BonD—Paymaster— Liability. the bond of a 
paymaster, which required that he should faithfully © 
perform his duties as paymaster and account for all 
moneys received by him, etc., does not render its obli- 
gors liable for money stolen from his safe,in the ab- 
sence of proof of negligence on the part of their princi- 
pal.—Chicago, etc. Co. v. Bartlett, 8. C. Tll., May 12, 1887; 11 
N. E. Rep. 867. 

41. BOUNDARY — Survey. Courses and distances 
yield to natural or artificial objects of demarkation. 
Courses and distances will not be made subordinate to 
an unmarked line which is itself dependent upon the line 
of another survey.—Gerald v. Freeman, 8. C. Tex., April 
26, 1887; 4S. W. Rep. 256. 


42. CANALS — Improvement—Damages. An action 
for damages, cansed by an insufficient culvert for con- 
veying the water of a creek under a canal, is governed 
by the act of 1870, and need not be brought within a 
year.—Hacock v. State, N. Y. Ot. App., April 19, 1887; 11 N. 
E. Rep. 638. 

48. CAaNALS—Improvement —Overflow—Damages. 



































When by a permanent canal dam the waters of a creek 
become so sluggish that the channel fills up and neigh- 
boring lands are overflowed and rendered valueless, the 
claim for damages accrues under the act of 1830, and 
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must be presented within a year.—Stewart v. State, N. Y. 
Ct. App., April 19, 1887; 11 N. E. Rep. 652. 

44. CARRIER —Connection—Negligence—Nonsuit—Lim- 
itation of Liability. A carrier is liable for damage 
to live stock arising from a defective car although it 
may belong to aconnecting line. Proof of shipment of 
stock and subsequent injury to same makes a prima facie 
case and throws the burden of proof on the defendant, 
A nonsuit will only be ordered when there is an entire 
failure of proof of material facts. A carrier cannot by 
contract limit his liability for negligence.— Wallingford 
v. Columbia, etc. Co., 8. CO. 8. Car., March 11, 1887; 28. E. 

‘Rep. 19. 

45. CEMETARIES—Power of City. Where land has 
been dedicated to the public for use as a cemetary, the 
city has no power over it except to protect and regulate 
the public use, and it cannot sell the land, or release or 
extinguish the use, or use it for a different purpose.— 
Stockton v. Mayor of Newark, N. J. Ct. Ch., April 19, 
1887; 9 Atl. Rep. 203. 

46. CHAMPERTY — Maintenance — Contigent Fee. 
When the client agrees to pay all costs and furnish the 
evidence, and the attorney’s fee is contingent upon the 
success, the contract is not champertous nor void for 
maintenance.—Blaisdell v. Ahem, 8. J. OC. Mass., May 7, 
1887; 11 N. E. Rep. 681. 

47. CHATTEL MORTGAGE — Description—Validity. 
“On the Yellowby farm,” is a sufficient description of 
chattels conveyed by a chattel mortgage. A convey- 
ance, defective in some points as required by the stat- 
ute will, nevertheless, be good if it is a sufficient con- 
veyance by the general law.—Spivey v. Grant, 8.C.N. 
Car., March 21, 1887;28. BE. Rep. 45. 

48. CHATTEL MORTGAGE — Maturity — Taking Posses- 
sion. A chattel mortgage given to secure an exist- 
ing debt, containing no express promise of interest 
and stating no time of payment, is due at once as 
to the part of the debt already matured, and after a part 
ofthe debt has been paid the mortgagee may take pos- 
session of the chattels and sell them to pay the balance. 
—Bearss v. Preston, 8. C. Mich., May 5, 1887; 832 N. W. Rep. 
912. 

49. CONSTITUTIONAL LAw—Charter—Obligation of Con- 
tract. The prosecuting attorney of a county cannot 
sue to forfeit the charter of a company unincorporated 
for sixty years in 1848, unless he shows they have vio- 
lated their charter.—Tripp v. Pontiac, ete. R. Co.,8.C. 
Mich., May 5, 1887; 32 N. W. Rep. 907. 

50. CONSTITUTIONAL LAW —City Charter. The act 
of April 1, 1885, amending the charter of West Bay City, 
embraces only one object, and is constitutional.—Har- 
grave v. Weber, 8. C. Mich., May 5, 1887; 32 N. W. Rep. 921. 

51. CONSTITUTIONAL Law — Condemnation — Assess- 
ment of Benefits. Pub. Laws N. J. 1870, p. 181, is un- 
constitutional, in so far as it authorizes assessments 
upon lands “peculiarly benefited” of the compensation 
to be paid the company.—Zssex P. R. B. v. State, N. 
J. Ct. App., 1887; 9 Atl. Rep. 197. 


52. CONSTITUTIONAL LAW—Physician—Exclusive Privi- 
lege. The Illinois statute regulating the practice of 
medicine, is not unconstitutional in that it exempts 
from its operation physicians who have practiced 
medicine for ten years. This exemption does not con- 
fer upon such physicians any special privilege, im- 
munity or franchise, within the meaning of the consti- 
tution.— Williams v. People, 8. C. Ill., May 12, 1887; 11 N. 
E. Rep. 881. 

58. ConTRACT — Arbitration —Validity. A contract 
of arbitration, the effect of which is to oust the court of 
jurisdiction, will not be held valid, either in law or 
equity.—Chamberiain v. Conn. Cent. R. Co., 8.0. Er. Conn., 
Dec. 17, 1886; 9 Atl. Rep. 244. 

54. CONTRACT — Breach —Rescission. If bonds are 
turned over by plaintiff or defendant in consideration 
of services to be rendered and money advanced by the 
latter to the former, and the contract is partly ful- 
filled by the defendant, the plaintiff cannot maintain 
an action for the rescission of the contract, except upon 






































repayment ofthe money advanced and a restration in 
other respects of the original status. If that cannot 
from the nature of things be fully done, his only remedy 
is an action for damages.—Snow v. Alley, 8. C. J. Mass., 
May 21, 1887; 11 N. E. Rep. 764. 


55. ConTRACT—OCold Storage—Damages. A refrig- 
erating company, which agrees to store apples at a 
temperature below a’certain height, is liable for decay 
caused by a higher temperature.—Hyde v. Mech. Refrig. 
Co., 8. J. C. Mass., May 9, 1887; 11 N. E. Rep. 673. 

56. CONTRACT —Married Women—Consideration. 
A promise by a married woman, having a separate es- 
tate, to pay for necessaries furnished her upon credit of 
her separate estate, is a sufficient consideration for a 
new promise after the death of her husband.—Sherwin 
v. Sanders, 8. C. Vt., May 26, 1887; 9 Atl. Rep. 239. 

57. CONTRACT—New Consideration. A agreed to 
do certain work, and found the material on which he 
was to work was not as represented. He then threat- 
ened to rescind the contract, and B, the chief con- 
tractor, told him to go on, and that A would be compen- 
sated for the extra work. A did so. Held, he could re- 
cover the additional compensation, and that the prom- 
ise was not made voluntarily and without considera- 
tion.— Osborne v. O’ Reilly, N. J. Ct. Ch., Feb. 19, 1887; 9 
Atl. Rep. 209. 

58. CouRTs—Constitutional Law — Criminal Jurisdic- 
tion. Under the constitution of Illinois, the circuit 
court of Cook county has jurisdiction in criminal and 
quasi criminal proceedings. The recorder’s court of 
Chicago has only concurrent, not exclusive, jurisdiction 
in such cases.— Berkowitz v. Lester, 8. OC. Ill., May 12, 1887; 
1N. E. Rep. 860. 

59. CouRTSs—Federal Question—Dismissal. When 
the complaint states a case arising under the constitu- 
tion, laws or treaties of the United States, but after all 
the pleadings in it appears that such averments are 
immaterial and were made to give the court jurisdic- 
tion, the United States circuit court should dismiss it.— 
Robinson v. Anderson, U. 8.8. C., May 2, 1887; 78. C. Rep. 
1011. 

60. Courts—Jurisdiction—Parties—Dismissal on Merits. 
Where complainants sue jointly, though they 
could have sued separately, and a complainant and de- 
fendants, citizens of the same State, have such a con- 
flict of interest that they cannot be put on the same 
side of the controversy, the circuit court has no juris- 
diction under the act of March 38, 1875, and cannot dis- 
miss the bill on its merits.—Peninsular Iron Co. v. Stone, 
U. 8, 8. C., May 2, 1887; 78. C. Rep. 1010. 

61. CourTs—Probate Courts — Rehearing — New Evi- 
dence. In Massachusetts, probate courts have ju- 
risdiction in a proper case to order arehearing. General 
allegations that the testator was of unsouad mind, that 
the will was false and fraudulent, that the signature 
was forged, that alterations had been made, etc., will 
not authorize a rehearing, unless it is alleged that new 
evidence can and will be produced to sustain the alle- 
gations.—Gale v. Nickerson, 8. J. C. Mass., May 9, 1887; 11 
N. E. Rep. 714. 

62. CRIMINAL Law—Homicide—Self-defense — Burden 
of Proof. ‘When, in a case of homicide, the defense 
is self-defense, an instruction that the burden of proof 
is on the defendant to establish self-defense is error, as 
the State must prove it was not self-defense.—People v. 
Coughlin, 8. C. Mich., April 28, 1887; 82 N. W. Rep. 905. 

68. CRIMINAL Law—View of Premises—Instructions.— 
Aruling permitting the counsel to accompany the jury 
in a criminal case to see the premises, and to call their 
attention to the facts is improper. So is an instruction 
that what they saw became a part of the evidence in 
the case.—Sasse v. State, 8. C. Wis., March 22, 1887; 32 N. 
W. Rep. 849. 

64. CURTESY—In Royalties.———Where there is a de- 
mise of the coal under a certain piece of land, it is a sale 
of the coal, and the royalties which become due are 
considered as purchase money, and the husband of a 
deceased owner has no curtesy from such in royalties. 
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—Fairchild v. Fairchild, 8.C. Penn., April 25, 1887; 9 Atl. 
Rep. 255. 

65. DEATH—Liability for—Negligence. Prior to the 
act of 1886, no street car company was liable for dam- 
ages for the death of anyone caused by its negligence.—, 
Holland v. Lynn, etc. R. Co., 8. J. C. Mass., May 9, 1887; 11 
N. E. Rep. 674. 

66. DEED—Acknowledgment—Description. What 
is a sufficient acknowledgment of the deed of husband 
and wife in North Carolina. A description in a deed: 
“All the interest * * * they may have in the estate 
of her father, W A B, deceased, more particular an un- 
divided seventh share which descended,” etc.,is suffi- 
cient to let in oral proof to fit to description of the land 
to the description in the deed.—Robbins v Harris, 8. C. 
N. Car., April 18, 1887; 28. E. Rep. 70. 


67. DEED—Building Restriction—Subsequent Grantees 
—Waiver. Where an owner divides land into lots, 
stipulating in a deed to a grantee certain restrictions 
should apply as to all buildings erected on any of the 
land, such grantee, his deed being of record, can en- 
force the restriction against a subsequent grantee, 
whose deed does not mention the restriction; but the 
grantor in that case is held to have waived the restric- 
tion, and the first grantee can disregard it.—Duncan v. 
Cent., etc. R. Co., Ky. Ct. App., April 30, 1887; 48. W. Rep. 
228. 











68. DEED—Conditions— Restrictions, When land 
is conveyed subject to certain conditions, such condi- 
tions may be enforced by owners of adjoining lots for 
whose benefit they were made.—Hamilen v. Werner, S. J. 
C. Mass., May 7, 1887; 11 N. E. Rep. 684. 

69. DEED—Repugnancy—Construction. If a deed 
conveys to several persons an estate in fee, and the 
grant is followed by a reservation to one of those per- 
sons (the grantor’s wife) of the power to sell any part 
or the whole of the property, the reservation is void 
because repugnant to the fee simple estate conferred 
by the deed. — Blair v. Muse,8. C. App. Va., April 21, 
1887; 28. E. Rep. 31. 

70. DEED—Will—Mistake. Where a testator, mis- 
led by a mistake in the boundaries of a tract of land in 
the deed by which he acquired title to it, follows those 
boundaries in his will, the operation of his will cannot 
be controlled by this circumstance.—Lyon v. Lyon, 8. O. 
N. Car., April 4, 1887; 28. E. Rep. 41. 

jl. DIVORCE — Cruelty — Decree. In a suit for 
divorce it is khown that the husband was of sullen and 
malignant temper, and had exercised habitually wanton 
malice at the expense of his wife, and that she became 
cowed and broken of spirit, and had lost her health by 
reason of his violence and her dread of him she was 
granted a separation from bed and board for two years 
ohly: Held, that the wife should be absolutely divorced 
and awarded proper alimony.—Burlage v. Burlage, 8. C. 
Mich., April 28, 1887; 82 N. W. Rep. 866. 

72. ESECTMENT—Pleading.———- One who in his com- 
plaint seeks to recover as owner of an undivided share 
which descended to him from his father, cannot amend 
his complaint by adding share which came to him from 
his sisters.— Robbins v. Harris, 8. C. N. Car., April 18, 1887; 
28. E. Rep. 70. 

78. EJECTMENT—Possession—Title—Estoppel.——One 
in possession of land without title may retain posses- 
sion until a rightful owner shows title. A person ac- 
quiring possession by permission and holding posses- 
sion adversely for twenty years acquires a good title, 
and although he cannot dispute the title of the person 
from where he derived his possession, is not estopped 
from showing that the title of that person has come to 
an end.—Aarvey v. Harvey, 8.0. 8. Car., March 1, 1887; 2 
8. E. Rep. 8. 

74. ELECTIONS — To Congress — Failure to Elect — 
Ordering New Elections. Under Const. U. 8. art. 1, 
§4,and Rev. Stat. U. 8. § 26, and Pub. Stat. R. 1. ch. 11, 
§§ 5, 6, where a failure to elect at any regular election, is 
found by the general assembly on its own counting of 
the ballots, the general assembly should order a new 




















election, and Const. U. 8. art. 1, § 2, does not require that 
the governor order the election in such cases, even 
though the term of the former incumbent has expired. 
—In re Special Election for Members to Congress, 8. C. R. 1., 
May 6, 1887; 9 Atl. Rep. 224. 

75. ELECTIONS—To Congress —Vacancy—Ordering New 
Elections. Where a certain party has been declared 
elected as a representative to congress, by the general 
assembly of Rhode Island, and after taking his seat the 
house of representatives declares him not elected, and 
the seat is declared vacant, the general assembly should 
not order a new election, under Pub. Stat. R. 1, ch. 11, 
§§ 5,6, but the governor should do so, under the provision 
of Const. U. 8. art. 1, § 2.—Jn re Representative Sucancy, 8. 
C. R. L., Feb. 9, 1887; 9 Atl. Rep. 222. 

76. Equiry—Reformation — Insurance. Where a 
renewed policy, containing a “‘co-insurance clause,” not 
in the original party, and where such renewal was 
solicited by the company which also agreed that both 
policies were to be the same, such renewal policy will 
be reformed if the plaintiff relied upon such agreement 
and did not read it nor discover the change until after 
the loss had occurred.—Palmer v. Hartford Ins. Co., 8. C. 
Err. Conn., Feb. 11, 1887; 9 Atl. Rep. 248. 


77. Equiry — Rehearing. When, in a court of 
equity, a decree had been rendered subjecting the 
property of a decedent to the payment of certain claims 
of his wards, and after several years a creditor filed a 
petition setting forth that in the life-time of the de- 
ceased the wards had been fully paid, and praying that 
he be paid, and to that and that the decree be reopened 
and a rehearing had; it was held, that the petition being 
unsupported by any affidavit of newly discovered evi- 
dence, or other like equitable ground, should be dis- 
missed on demurrer.—Armstead v. Bailey, 8. C. App. Va., 
April 28, 1887; 28. E. Rep. 38. 

78. ESTOPPEL—Assignment. A secured creditor of 
an insolvent, as attorney advises a general assignment 
for the benefit of creditors, and does not present his 
claim nor demand an inventory or bond, and he allows 
the assignee to act in a loose way and turn over 
the balance to the debtor after making 50 per cent. 
settlement. He recognizes the assignment by taking 
payments from the assignee; he is estopped from 
claiming, as against the assignee, the balance left un- 
paid after crediting the payments on account of interest 
and the proceeds of sales of the debtor’s property made 
by him subsequent to the assignment.—Cran’s Appeal, 
8. C. Penn., April 18, 1887; 9 Atl. Rep. 282. 


79. ESTOPPEL — Sale — Payment. Where a seller 
knows that the purchaser has cheated him in weight, 
receives payment on several occasions without claim- 
ing shortage, he is estopped to claim it in a suit for the 
amount due on subsequent deliveries and for the 
shortage.—Reid v. Ladue, 8. C. Mich., May 5, 1887; 82 N. 
W. Rep. 916. 

80. EVIDENCE—Contract—Unsigned Instrument. 
In a suit on a parol contract, a written instrument pur- 




















-porting to set out the contract, signed by the plaintiffs, 


in the handwriting of the defendant with his name only 
in the body of it, is admissible in evidence.—Henry v. 
Allen, 8. C. Ark., April 29, 1887; 4.8. W. Rep. 201. 

81. EVIDENCE — Obstructing Way— Res Gestx#,. ——— 
The plaintiff, in an action against the city for obstruct- 
ing his way, may show, as a part of the res geste, that 
the work was done for highway purposes at the direc- 
tion of the city’s highway surveyor. — Willey v. City of 
Portsmouth, 8. C. N. H., March 11, 1887; 9 Atl. Rep. 220. 

82. EVIDENCE—Payment Under Protest—Notice—Copy. 
When a party has proved that with a check for his 
taxes he sent a written protest, and that they were re- 
ceived by the officer, he may prove the notice by a copy 
thereof.— Michigan, etc. Co. v. Town of Republic, 8. C. Mich., 
April 28, 1887; 32 N. W. Rep. 882. 

88. EVIDENCE — Pleadings—Admissibility. 





Plead- 





inge in another case are admissible as admissions, if 
they are of such a nature as to show they are the act of 
the party, not merely of his attorney, or were drawn 
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under his special instructions.—Johnson v. Russell, 8. J.C. 
Mass., May 7, 1887; 11 N. E. Rep. 670. 

84. EVIDENCE — Undisclosed Purpose. The testi- 
mony of an indorser,in an action against him as in- 
dorser, that, “he would not have. indorsed the notes 
had it not been for the express stipulation that he 
should not be liable thereon,” is not admissible, such 
thoughts not being disclosed at the making of the con- 
tract.—Cake v. Pottsville Bank, 8. C. Penn., May 2, 1887; 9 
Atl. Rep. 302. 

85. EXCEPTIONS There is no question of law pre- 
sented by a motion to set aside a verdict rendered 
against the uncontradicted evidence in the case.—Little 
v. Upham, 8. C. N. H., March 11, 1887; 9 Atl. Rep. 220. 

86. EXECUTION—Against the Person—Seduction—De- 
fective Writ. In North Carolina, under the Code, § 
261, par. 5, an execution against the person may be 
issued in seduction cases, and if the defendant is ar- 
rested upon « defective writ, the plaintiff is entitled, 
upon an application to the clerk, to the issuance of a 
new execution without the intervention of the court.— 
Kenney v. Langhenour, 8. C. N. Car., April 4, 1887; 28. E. 
Rep. 43. 

87. EXECUTION — Levy—Partnership. The lien of 
an execution against an individual partner does not 
attach to the partnership property till the levy is made. 
—Harris v. Phillips, 8. C. Ark., April 9, 1887; 48. W. Rep. 
196. 

88. EXECUTION — Lien—Bona Fide Purchaser. In 
North Carolina, Code, § 448, an execution binds personal 
property as against a bona fide purchaser only from the 
levy, and not the teste of the writ.— Weisenfeld v. McLean, 
8. C. N. Car., April 11, 1887; 28. E. Rep. 56. 

89. EXECUTION — Sale — Priority—W aiver. A levy 
and sale under an execution will carry the title, though 
the land is sold under an execution and a deed made 
prior to the deed under the first execution. The execu- 
tion debtor may waive the levy and advertisement.— 
Greer v. Wintersmith, Ky. Ct. App., April 30, 1887; 48. W. 
Rep. 282. 

90. EXECUTION — Sale—Return—Contradicting. In 
a suit for partition, purchasers, under an execution 
sale, where by mistake in the return only the interest of 
one partyin the land was conveyed to them, cannot 
contradict the return. Their remedy is to have the re- 
turn corrected in the court to which it was made.— 
Flanniken v. Neal, 8. C. Tex., April 15, 1887; 48. W. Rep. 
212. 

91. EXECUTOR — Accounting. B, an executor, in 
1881, filed his first account of A, the deceased, who died 
in 1877. In 1885, C, a creditor of A’s estate, filed a peti- 
tion for a citation against B to file afurther account, 
which was awarded by the court. Held that, in view of 
the great lapse of time since tne first account was filed, 
it was correct.—Irwin’s Appeal, 8. C. Penn., May 2, 1887; 
9 Atl. Rep. 290. G 

92. EXECUTOR —Equity—Jurisdiction. Equity has 
no jurisdiction in Arkansas to enforce the collection of 
a probated claim aguinst the estate of a deceased 
debtor out of the lands of the estate, when the estate is 
still being probated.— Turner v. Rogers, 8. C. Ark., April 
9, 1887; 48. W. Rep. 193. 

938. EXECUTOR—Partnership—Bond. A partner, ap- 
pointed executor of his deceased partner, who relieves 
him from giving bond, if he does not qualify as surviv- 
ing partner, must as such executor give bond on the 
partnership estate.—Palicio v. Bigne, 8. OC. Oreg., April 21, 
1887 ; 18 Pac. Rep. 765. 

94. FACTORS — Storage — Penal Action. In South 
Carolina, by statute (Gen. Stat. § 1196), penal actions 
may be brought for overcharges for storage and weigh- 
ing of cotton, but the statute applies to the making, not 
the paying of such charges, and therefore, factors who 
have paid such overcharges for their principals are not 
liable to such penal actions at the suit of consignees,— 
Holman v. Frost, 8. C. 8. Car., March 14, 1887; 28. E. Rep. 
16. 

9. FALSE IMPRISONMENT — Malicious Prosecution — 









































Nolle Prosequi. An action for false imprisonment 
will not lie against the person making a complaint for 
the acts of the officer who served the process, though 
the complaint was defective, nor will an action for false 
imprisonment be sustained when the proceedings are 
terminated by a nolle prosequi.—Langford v. Boston, etc. 
Co., 8. J. C. Mass., May 9, 1887; 11 N. E. Rep. 697. 

96. FORGERY — Statute —Construction. Under the 
statute of Illinois (Crim. Code, § 107), an indictment for 
forgery will not lie for forging “other written instru- 
ments” than those which certain absolute uncondi- 
tional promises to pay money or personal property, 
and does not include a contract for the purchase of a 
marble monument to be delivered on a future day.— 
Shirk v. People, 8. C. Tll., May 12, 1887; 11 N. E. Rep. 888. 

97. FRAUD — Assignment. Circumstances stated, 
under which an outsider obtained an assignment from 
an administrator, of a claim against another estate for 
a grossly inadequate consideration, held, that the as- 
signment was fraudulent and void. — Difendarfer v. 
Dicks, N. Y. Ct. App., April 19, 1887; 11 N. E. Rep. 825. 

98. FRAUDULENT CONVEYANCE—Appeal—Jurisdiction— 
Evidence. A conveyance made by a husband to his 
wife, in satisfaction of a bond alleged to have been 
given seven years before, but kept secret, held, to be 
fraudulent as to creditors existing and subsequent. The 
declarations of husband and wife that the deed was 
made in pursuance of an ante-nuptual contract are not 
competent, and are not rendered so by the fact that a 
creditor took the deposition of the husband. Where 
several parties, whose interests are identical, appeal, 
the claims of some of them being below the limit, their 
appeals will not be dismissed.— Witz v. Osborn, 8. C. 
App. Va., April 21, 1887; 2 8. E. Rep. 33. 

99. FRAUDULENT CONVEYANCE —Levy—Trespass. 
In an action against an officer for wrongfully levying 
on and selling property, the officer may prove that the 
defendant in the first suit was insolvent and fraudu- 
lently conveyed the property to the present plaintiff, 
who is his father.— Whittle v. Bailes, 8. C. Mich., April 28, 
1887; 32 N. W. Rep. 874. 

100, FRAUDULENT SALE — Execution. A sheriff's 
sale will be set aside as fraudulent if it appears the sale 
was so arranged that a number of lots were sold en bloc 
for a grossly inadequate price when one or two lots 
ought to have satisfied the execution.—Fletcher v. McGill, 
8. C. Ind., April 27, 1887; 11 N. E. Rep. 779. 


101. FRauDs— Statute of—Debt of Another —Original 
Promise. A said to B, give C all the goods that he 
wants (C bring a subcontractor to A) and charge to him 
and every first of the month you bring in the bill and I 
will pay it. Held, that A was liable.—Maurin v. Fogel- 
berg, 8. C. Minn., May 13, 1887; 32 N. W. Rep. 858. 

102. GARNISHMENT —Contract—Pledge. When cot- 
ton is pledged to one who advances the money for its 
purchase to he paid out of its sale, he can only be held 
on garnishment as a debtor of the purchaser for the ex- 
cess realized by the sale over his advances with such 
other expenses as his contract of advancement pro- 
vided tor.—Mensing v. Engelke, 8, O. Tex., March 22, 1887; 
48. W. Rep. 202. 

108. Girt—Husband and Wife. A deposit of meney 
by a husbund in his own namein a bank, to be held by 
him in trust for his wife, is not a completed gift, the 
bank-book never having been delivered to the wife, and 
the evidence being conflicting as to the intention of the 
husband.— Walker v. Welsh, 8. J. O. Mass., May 9, 1887; 11 
N. E. Rep. 727. 

104. GUARDIAN AND WARD — Appointment. In 
Pennsylvania, though there be nothing to take, the or- 
phans’ court may appoint a guardian for the estates of 
minors.—Sef’s Appeal, 8, O. Penn., May 2, 1887; 9 Atl, Rep. 
282. 

105. GUARDIAN AND WARD—Claim for Maintenance. 
——A guardian of a minor seventeen years old applied 
to the orphan’s court for an allowance for past and 
future support of the ward, which was refused. After 
the minor’s death the guardian claimed the whole estate 
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for board and maintenance. It was shown that the 
ward was sickly and weak and had the germs of con- 
sumption, of which he died. Held, that guardian was 
justified in maintaing the ward and could recover 
therefor.— Wildoner’s Appeal, 8. C. Penn., April 25, 1887; 9 
Atl. Rep. 272. 

106. Highways — Authority of Commissioners. —— 
Commissioners were appointed by virtue of special 
Pennsylvania act of April 7, 1873, to open and construct 
a road. The commissioners viewed the road, adver- 
tised for bids and awarded the contract to A, the lowest 
bidder, who sublet to B. A was given warrants by the 
commissioners for so much of the work as was then 
done, and A assigned the warrants to B. Payment 
being refused, B brought suit against the township on 
which the warrants were drawn, the defense being that 
the commissioners had exceeded their powers; that the 
contract was entire ; that, one suit being brought, it was 
abarto another. Held, that these matters were within 
the discretion of the commissioners, under the terms of 
the assembly act.— Township of. East Union v. Comrey, 8. 
C. Penn., May 2, 1887; 9 Atl. Rep. 290. 


107. Highway — Municipal Corporation — Defective 
Highway—Contributory Negligence. A municipal 
corporation is liable for a defective highway within its 
limits. A child seven years old is not guilty of contrib- 
utory negligence in stepping aside to clasp a post in 
play.—Gulline v. City of Lowell; 8. J.C. Mass., May 10, 1887; 
11 N. E. Rep. 723. 

108. Highways—Laying Out—Repair—Appeal. A 
road made by the proceedings brought by private citi- 
zens for taking land therefor, becomes a highway of the 
commonwealth, and the township in which it is located 
is bound to‘*keep it in repair, and the county has no 
control or ownership over it. No appeal lies from the 
award of the viewers in such case to the court of com- 
mon pleas.—Lamoreuz v. County of Luzerne, 8. C. Penn., 
April 25, 1887; 9 Atl. Rep. 274. 

109, HUSBAND AND WIFE—Conveyance—* Inheritance” 
—Equity. Under the laws of South Carolina, a wife, 
to pass her title to her land, must relinquish her “‘in- 
heritance.” A deed by husband and wife which, 
although otherwise valid, passes only her “interest and 
estate,” is not good against her heirs, who, after her 
death, may recover the land, and equity {cannot then 
reform the deed.— Williams v, Cudd, 8. C. 8. Car., March 
4, 1887; 28. E. Rep. 14. 

110. HUSBAND AND WIFE—Agency — Evidence. It 
is not sufficient evidence of a husband’s authority to act 
for his wife that he hires a house and states that the re- 
ceipts for the rent shall be in his wife’s name. The wife 
is not concluded by his acts in this regard,nor is she 
liable in an action for use and occupation.—Sandford v. 
Pollock, N. Y. Ot. App., April 19, 1887; 11 N. E. Rep. 836. 

111. HUSBAND AND WIFE—Coverture—Defense — Stat- 
ute.———Coverture is a defense personal to the wife, 
and third persons cannot set up as a defense to an ac- 
tion to foreclose a mortgage the coverture of one of the 
mortgagors. The case is not within the statute of 
Indiana (Rev. Stat. 1881, § 5119), which declares that the 
contract of suretyship of a married woman is void as to 
her.—Bennett v. Mattingly, 8. C. Ind., May 14, 1887; 11 N. 
E. Rep. 792. 

112. HUSBAND AND WIFE—Divorce—Partnership. ——A 
divorced wife cannot testify as to communications be- 
tween her and her husband during the continuance of 
the coverture. A loan to a partner before the formation 
of the partnership does not charge the firm, unless it 
can be shown to have been applied to its debts or uses.— 
Brock v, Brock, 8. C. Penn., April 14, 1887; 9 Atl. Rep. 486. 

118. INDICTMENT—Perjury — Time — Evidence. An 
indictment charging perjury committed in denying an 
assault, need not state when the assault was committed. 
Evidence held sufficient to warrant a conviction.—State 
v. Swaim, 8. CO. N. Car., April 11, 1887; 2 8. E. Rep. 68. 

114. INSURANCE—Insolvency—A ts—Burden of 
Prooft.——Where the losses of an insolvent insurance 























$79,391.27 of which represent unexpired policies, an as- 
sessment “to the amount of the premium notes, less all 
previous assessments, is in such excess of the amount 
required that the assignee, suing to recover the assess- 
ment due, must show that the assessment is reasonably 
proper or he must fail in the action.—Lehigh Valley Fire 
1.48. Co. v. Dryfoos, 8. C. Penn., April 25, 1887; 9 Atl. Rep. 
262. 


115. INTOXICATING LIQUORS—Landlord—Servant. 
When a landlord leases a house for a lawful purpose, 
he is not bound to invoke the law when he finds that 
the tenant is unlawfully selling intoxicating liquors.— 
Crocker v. State, 8. C. Ark., April 9, 1887; 48. W. Rep. 197. 

116. JUDGMENT — Execution — Setting Aside. A 
court has control over its process, and when a motion 
is made to quash an execution because it has been 
satisfied,the'court may summarily investigate whether 
the alleged assignment of the judgment was obtained by 
fraud, and, if so found, may declare the alleged satisfac- 
tion a nullity.— Bogle v. Bloom, S.C. Kans., May 6, 1887; 
18 Pac. Rep. 793. 

117. JUDGMENT—Jurisdiction—Collateral Attack—Res 
Judicata.. Where a widow filed a petition to have 
dower set apart to her and for nothing more, a decree 
by the county court made sua sponte ordering a sale of 
the land is void, and may be attacked collaterally. The 
fact that one of the heirs filed a petition to have the 
sale set aside, which the court dismissed, does not ren- 
der the prior decision res judicata or exempt it from 
collateral attack.—Seamster v. Blackstock, 8. C. App. Va., 
April 21, 1887; 2 8. E. Rep. 36. 

118. JUDGMENTS — Liens — Fraudulent Conveyances. 
——Judgments may be enforced by sale under execu- 
tion against land fraudulently conveyed away by the 
debtor prior to their rendition, the older judgment 
having the prior lien.—Jackson v. Holbrook, 8. C. Minn., 
April 28, 1887; 32 N. W. Rep. 852. 

119. JUDGMENT—Revival—Time. An order to re- 
vive a dormant judgment, if made without consent, 
must be made within one year from the time it could be 
first made.— Teft v. Citizens’ Bank, 8. C. Kan., May 6, 1887; 
13 Pac. Rep. 783. 

120. JURISDICTION— Federal Question—Removal. 
When defendant, in foreclosure Proceedings, alleges 
title by purchase at a judicial sale under a decree of the 
United States court, and a decree from the same court 
dismissing plaintiff's bill in a prior suit involving the 
same property, he is not therely entitled to remove the 
case to the United States court. The fact that the mort- 
gage was made to a loyal citizen by a citizen of South 
Carolina, when the State was in rebellion, does not 
make a case arising under United States laws without 
proof that the transaction involved unlawful inter- 
course.—Carson v. Dunham, U. 8. 8. C., April 25, 1887; 78. 
C. Rep. 1080. 

121. JURISDICTION—State Court Proceedings—Removal 
—Injunction. When the main object of s suit in a 
State court is to restrain the sale of land under an exe- 
cution from the State court, itis not removable to the 
United States court on the ground of citizenship prior 
to the issuance of the injunction.—Lawrence, etc. v. Mor- 
gan, etc. 8. 8S. Co., U. 8. 8. C., May 2, 1887; 78. C. Rep. 1013. 


122. JUSTICE OF THE PEACE—Service—Return—Trial— 
Docket. ‘An officer’s return should show that the 
defendant was not found before he can serve an agent. 
A trial cannot be had on the day of service in the ab- 
sence of the defendant. In case of a trial by default, the 
justice’s docket should show that he waited for an 
hour after the time set for trial.—Noyes v. Hillier, 8. C. 
Mich., April 28, 1887 ; 32 N. W. Rep. 872. 

128. LANDLORD AND TENANT—Distress.——Outside of 
Philadelphia, Pittsburg and Allegheny, a landlord in 
Pennsylvania cannot distrain upon goods fraudulently 
removed from the demised premises with intent to de- 
feat the distress, for rent not yet due, nor has a court 
of equity jurisdiction to detain the goods until the land- 
lord can distrain.—Jackson’s Appeal, 8. C. Penn., May 2, 























company are $50,000, and the premium notes are $174,000, + 1887; 9 Atl. Rep. 306. 
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124, LANDLORD AND TENANT—Distress—Lease—Statute, 
—tThe right of a landlord, in Pennsylvania, to distrain 
for rent goods removed from the premises can only be 
exercised in cases of fraud and under the statute of 
1872 (Purd. Dig. 1012, pl. 7). Under a lease by which upon 
removal the whole rent was to become due, and col- 
lectible by distress or otherwise, the tenant removed 
when there was no rent due and unpaid,it was held 
that the landlord could not, under the statute, distrain 
for the rent for the remainder of tae term.—Owens v. 
Shovlin, 8. C. Penn., May 16, 1887; 9 Atl. Rep. 484. 

125. LANDLORD AND TENANT—Lease. At common 
law a lease is not terminated by the destruction of the 
buildings on the land. A lease of a building is a lease 
of the land on which it stands.—Laupher v. Glenn., 8. CO. 
Minn., May 12, 1887; 33 N. W. Rep. 10. 

126. LANDLORD AND TENANT — Lien —Advances—Sub- 
lessee. In North Carolina (Code, § 1754), the title to 
crops is vested in the landlord until rents and advances 
by him are paid, but he is not entitled to priority for 
advances made to a sublessee as against other ad- 








vances made by a third person to the lessee for the sub-° 


lessee.— Moore v. Faison, 8. C. N. Car., April 25, 1887; 2 8. E. 
Rep. 169. 

127. LIEN—Statute—Repeal. The statute of Maine 
(Rev. Stat. ch. 91, § 41) gives a lien for caring for animals 
to be enforced like innkeepers’ liens. It was held that 
a statute repealing this remedy as to innkeepers did not 
repeal it as to those who cared for animals.—Collins v. 
Blake, 8. J. C. Me., March 3, 1887; 9 Atl. Rep. 358. 

128. LIMITATIONS — Adverse Possession — Occupancy, 
An occupant of land without color of title must 
have actual possession to claim adverse possession, and 
such possession is restricted to his actual occupancy,— 
Coleman v. North. P. R. R., 8. C. Minn., May 5, 1887; 32 N. 








W. Rep. 859. 
129. LIMITATION—Statute of—Color of Title—Infant— 
Statute. One who enters into possession of part of 


an estate under a deed or grant for the whole has 
adverse possession of the whole, and the statute begins 
to runin hisfavor. After descent cast upon an infant 
the statute continues to run, notwithstanding the dis- 
abllity of the heir. Under the South Carolina statute of 
1824, saving the rights of infant heirs, the assignee, after 
the majority of such an heir, is not entitled as against 
the disseizor to deduct from the adverse possession of 
the disseizor, the period of the heir’s infancy.—Duren v. 
Kee, 8. C. 8. Car., March 5, 1887; 2S. E. Rep. 4. 

130. MASTER AND SERVANT—Act of Servant—Negligence 
—Assault—Death. A passenger may sue a street car 
company for an assault by the driver, though the act 
was wilful and wanton. The action survives for the 
assault and battery, though not for the death, under 
Kentucky laws.— Winnegar v. Cent. Pass. R. R., Ky. Ct. 
App., May 7, 1887; 4S. W. Rep. 237. ’ 

181, MASTER AND SERVANT—Servant’s Acts—Liability— 
Declarations—Res Gestx. A master is liable for 
unnecessary violence used by steam-boat hands in re- 
moving a passenger from a part of the boat where he 
was not allowed to be. Declarations of an officer of the 
boat while such removal is being made, that farmers 
are too stingy to buy a state-room and ought to be 
killed, are admissible in evidence as part of the res 
geste.—N. J. Steam-boat Co. v. Brockett, U. 8. 8. C., May 2, 
1887; 7S. C. Rep. 1039. 

132. MECHANIC’S LIEN—Lis Pendens—Commencement 
of Suit. An affidavit for a mechanic’s lien and a 
chancery suit in time bind the property, though the suit 
contains no prayer for processs and the lis pendens is 
not filed in time.—Sheridan v. Cameron, 8. C. Mich., April 
28, 1887; 32 N. W. Rep. 894. 

133. MORTGAGE—Decree—Complainnt — Validity. 
The fact, that a complaint otherwise correct failed to 
set out the condition of the mortgage, will not render 
the decree of foreclosure invalid.—Berry v. King, 8. C. 
Oreg., April 25, 1887; 13 Pac. Rep. 772. 

- 1384. MORTGAGE — Sale — Validity. A sale under 
foreclosure proceedings will not be set aside, because 




















the agent of the mortgagee failed to attend and bid on 
the property, and it is purchased by a party in good 
faith for less than its value.—Babcock v. Canfield, 8. 0. 
Kan., May 6, 1887; 13 Pac. Rép. 787. 

135. MUNICIPAL CORPORATIONS—Dedication of Streets. 
Before a dedication of a street will impose on the 
city the duty to repair the same, and liability for acci- 
dents resulting from want of repair, there must be an 
express or implied acceptance by the proper authori- 
ties or an uninterrupted twenty years’ user by the pub- 
lic.—Kennedy v. Mayor of Cumberland, Md. Ct. App., June 
28, 1886; 9 Atl. Rep. 234. 

136. MUNICIPAL CORPORATIONS—Mayors—A fiidavits.— 
Mayors of incorporated cities, in Arkansas, may take 
general affidavits.—Robinson v. Benton Co., 8. O. Ark., 
April 9, 1887; 48. W. Rep. 195. 

187. MUNICIPAL CORPORATIONS — School-bonds. 
Under Texas laws, a municipal corporation cannot 
issue bonds in order to purchase school-buildings.— City 
of Waxahachie v. Brown, 8. C. Tex., March 22, 1887; 48. W. 
Rep. 207. 

188. MUNICIPAL CORPORATIONS—Street Improvements 
—Contract. Where a contractor for a street im- 
provement fills the street in to make the proper grade, 
so that the slope of the embankment extends beyond 
the street, he cannot recover for the filling beyond the 
street line.—Davies v. City of East Saginaw, 8. C. Mich., 
May 5, 1887; 32 N. W. Rep. 919. 

139. MUNICIPAL CORPORATIONS—Ways — Repairs. 
When a municipal corporation has improved a part ofa 
way for public travel, it is responsible if it does not 
keep it in repair.— Triese v. City of St. Paul, 8. C. Minn., 
May 5, 1887; 32 N. W. Rep. 857. 

140. NEGLIGENCE—Contributory—Death. When a 
person, competent of taking care of himself, go on a 
railroad track and remains there till struck by a train, 
whose approach he might see, the company is not 
liable for his death, even if the train could have been 
stopped in time not to strike him.—Hughes v. Galveston, 
etc. R. Co., 8. C. Tex., April 8, 1887; 48. W. Rep. 219. 

141. NEGLIGENCE — Leased Railroad — Liability. 
When a railroad company, without statutory authority, 
leases its road to another company, it is liable for the 
torts committed thereon while the other company is 
operating it.—International, etc. R. Co. v. Underwood, 8. C. 
Tex., April 8, 1887; 4S. W. Rep. 216. 

142 OFFICES AND OFFICERS—Incompatible Offices.—— 
Officers accepting a second office, incompatible with the 
first, vacate the first office. The offices of justice of a 
district court and of deputy sheriff are incompatible.— 
State v. Goff, 8. C. R. I., March 5, 1887; 9 Atl. Rep. 226. 

148. ORDER—Acceptance—Parol Evidence. Where 
B furnishes lumber to A to build O’s house till C accepts 
an order for the amount, to which C added that it was 
understood that the draft was not to be paid till the 
house was completed, held, that C might prove by parol 
evidence that he was not to pay till the house was com- 
pleted.—Ferguson v. Davis, 8. C. Mich., April 28, 1887; 32 
N. W. Rep. 892. 

144. PARTITION — Title — Contribution. Land de- 
vised was sold at judicial sale. H acquired purchaser’s 
interest. He disposed of part on leases of ninety-nine 
years and by special warranty deeds. The part dis- 
posed of was improved by the lessees and purchasers, 
and H, upon his death, disposed of the rest by will. 
The heirs of the original owner were subsequently ad- 
judged to be the owners of seven thirty-sixths of the 
whole tract, and in partition proceedings it was held 
that the whole tract should contribute to make up the 
value of the portion taken from the unimproved tract 
of H’s devisees, and that the value of the land must be 
estimated for the purposes of this contribution without 
regards to the improvements, and that every part must 
be charged with a sum proportionate to its value.—Git- 
tings v. Worthington, Md. Ct. App., March 17, 1887; 9 Atl. 
Rep. 228. 

145, PARTNERSHIP—Change of Firm—Rights of Cred- 
itor. A creditor of a partnership. who is informed 
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of the arrangement by which the outgoing member is 
to be indemnified against the firm’s debt and agrees to 
look to the remaining partners as his exclusive debtors, 
will lose all right against the retiring member, if there 
is a sufficient consideration for the release.—Lancks v. 
Martin, 8. C. Penn., May 2, 1887; 9 Atl. Rep. 279. 

146. PARTNERSHIP—Realty—Separate Mortgage. A 
partner cannot sue to set aside a mortgage executed by 
his partner on his interest in the realty of the partner- 
ship, and to subject it to the firm debts, unless he 
proves that the mortgagee knew it was firm property.— 
Seeley v. Mitchell, Ky. Ct. App., April 23, 1887; 48. W. Rep. 
190. 

147. PARTNERSHIP—Receiver—Individual Assignee.—- 
A receiver of a partnership, appointed by the superior 
court, cannot, by an order of that court, bind the as- 
signee of an individual partner, who accounts to the 
circuit court.— Wallace v. Milligan, 8. C. Ind., April 27, 
1887; 11 N. E. Rep. 599, 

148. PATENTS—For Inventions—Fire-place Heaters.— 
Patent No. 104,366, dated June 14, 1870, for improvements 
in fire-place heaters, is void for want of novelty.— 
Thatcher Heating Co. v. Burtis, U. 8.8. C., April 18, 1887; 7 
8. O. Rep. 1034. 

149. PATENTS—For Inventions—License—Contract.— 
Where A agrees to let B and O use his patented article 
on a royalty, and it was agreed that any improvement 
in the patented article shall be for the mutual benefit of 
the parties, and A afterwards made an improvement, 
which he patented, and B and C used it, the first article 
proving useles, and ‘B subsequently patented an im- 
provement, held, that A was entitled to use B’s patent 
without paying a royalty.—Toplif v. Toplif, U. 8. 8. C., 
May 23, 1887; 7S. CO. Rep. 1057. 

150. PLEADING—Necessary Averments by Assignee.— 
It is not necessary, to enable one to sue as assignee for 
the benefit of creditors, that he allege that he has given 
bond, filed an inventory, and in other respects comply- 
ing with the statute.—Grant v. Crowell, N. J. Ct. Ch., 
April 14, 1887; 9 Atl. Rep. 201. 

151. PLEADING—Set-off. A set-off must be confined 
to items growing out of the contract or transaction in 
which suit is brought.—Jackson v. Tate, 8. C. Ala., Jan. 
11, 1887; 2 South. Rep. 97. 


152. PLEADING—Taxation—Chancery Sale. A bill 
for a chancery sale for taxes must describe the tract to 
be sold and the amount due on each.—Polk v. Mitchell, 8. 
©. Tenn., April 14, 1887; 4 8S. W. Rep. 221. 

158. PooOR AND PooR LAws — Settlement — Head of 
Family. A man moved his wife and children to the 
plaintiff town and then abandoned them: They being 
paupers, the wife applied for aid, which was given. 
The wife had a settlement in defendant town; defend- 
ant had none at all. Tho wife worked from place to 
place after breaking up her home, and was at defendant 
town when writ of removal was issued. Held, that 
that family had come to reside in plaintiff town; that 














wife was now the head of the family; that the aid fur- - 


nished the children at her request was furnished the 
family; that her breaking up the home and moving 
from place to place did not change the family’s con- 
structive residence; that the order of removal was 
proper, and that the paupers were duly removed.— 
Rockingham v. Springfield, 8. C. Vt., May 27, 1887; 9 Atl. 
Rep. 21. 

154. PRACTICE—A mendment.—Equity.——A deed can- 
not be reformed at law, but leave may be given at the 
trial term to amend the pleading by filing a bill in 
equity.— Winniseogee Paper Co. v. Eaton, 8. C.N.H.,March 
11, 1887; 9 Atl. Rep. 221. 

155. PRACTICE—Bill of Exceptions—Exhibits. — Where 
the bill of exceptions does not state distinctly the mat- 
ters of law in the charge excepted to, but refersto cer- 
tain exhibits attached therefor, such bill will not be 
considered.—Hannav. Maas, U. 8. 8. C., May 28, 1887; 78. 
C. Rep. 1055. 

156, PRACTICE — Difference of Opinion — Review of 
Facts.——- Where, in a suit on checks drawn by a cir- 





cuit court clerk on a bank acting as a United States de- 
pository, the two judges certified they were oppposed 
in opinion as to the right of the plaintiff to recover on 
the checks: Held, that the writ of error must be dis- 
missed, since the office of a difference of opinion was to 
submit points of law, and not the whole case.—State 
Nat. Bank v. St. Louis, etc. Co.,U. 8. 8. C., May 23, 1887; 7 
8. C. Rep. 1054. 

157. PRACTICE—Foreclosure—Writ of Assistance. 
A purchaser at a sheriff’s sale under a decree of fore- 
closure is entitled to a writ of assistance against the 
parties to the suit, and all holding under authority 
given by such parties after the beginning of the suit.— 
Watkins v. Jerman,8. C. Kan., May 6, 1887; 138 Pac. Rep. 
798. 

158. PRACTICE—Jury — Fraudulent Conveyance. 
Whether a tra tion is fraudulent as to crediters is, 
in Michigan, a question for the jury.— Bedford v. Penney, 
8. O. Mich., April 28, 1887; 32 N. W. Rep. 888. 

159. PRACTICE—Negligence—Question for Jury.-——It 
is a question for the jury, where there is evidence that a 
party injured at a railroad crossing, stopped, looked 
and listened before attempting to cross, whether he 
stopped at the proper place.—Lehigh, etc. Co. v. Lear, 8. 
C. Penn., April 25, 1887; 9 Atl. Rep. 267. 

160. PRACTICE—Review of Nonsuit. The court, in 
considering the validity of a compulsory nonsuit, must 
consider the plaintiff's evidence as true, and deduce 
every reasonable inference of fact in his favor that 
might be drawn by a jury.—Jones v. Bland,8. C. Penn., 
April 25, 1887; 9 Atl. Rep. 275. 

161. PRACTICE—Venue — Against Municipal Corpora- 
tions. An action against a munivipal corporation 
on contract or for a tort, is local, and must be brought 
in the court of the county in which it is situated.—Heck- 
scher v. City of Philadelphia, 8.C. Penn., May 2, 1887; 9 
Atl. Rep. 281. 

162. PRINCIPAL AND AGENT — Purchase Money — Lia- 
bility. Anagent,who receives a part payment of 
the purchase money, to be returned if the principal does 
not agree to the terms, is not liable to the purchaser 
therefor if the offer was accepted, and at that time the 
owner and the purchaser varied the terms by mutual 
agreement.—Fowler v. Quall,8.C. Kan., May 6, 1887; 13 
Pac. Rep. 784. 

163. PUBLIC LANDS—Mexican Grants — Confirmation— 
Patents—Reformation.——Congress having confirmed 
a Mexican land grant, the courts cannot limit its extent. 
Courts of equity will correct patents for fraud or mis- 
take, but the evidence thereof must be clear, unequiv- 
ocal and convincing.—U. S.v. Maxwell, etc. Co., U. 8.8. 
C., April 18, 1887; 7 8. C. Rep. 1015. 

164. RAILROAD—Foreclosure—Setting Aside — Effect— 
Trustee, Where judgment creditors sue to set aside 
the sale of a railroad under foreclosure proceedings | 
because the mortgage was fraudulent, the decree in 
their favor should hold that the foreclosure was void as 
to those creditors, whose rights were inferior to those 
of the mortgagee, and the mortgage should be valid ‘as 
to the bonds actually negotiated. After a trustee has 
sold under foreclosure proceedings, to which the bond - 
holders had assented, he cannot bring another similar 
suit.—Barnes v. Chicago, etc. R. Co.,U.8.8.C., March 23, 
1887; 78. C. Rep. 1043. 

165. RAILROAD—Land Damages—Evidence. In an 
action to recover damages for a railroad over plaintiff's 
land, the jury may well consider evidence going to show 
damages to the whole tract (160 acres), and the market 
value of the land before the appropiation of the right of 
way, the enhancement of the present value of the land 
by the construction of the railroad, but not the opinions 
of witnesses as to its future value.—Cedar Rapids, etc, Co. 
v. Ryan, 8S. OC. Minn., May 25, 1887; 83 N. W. Rep. 6. 

166. RAILROAD — Sinking Fund. A provision ina 
railroad mortgage for the expenditure of money re- 
ceived from the sale of part of the property clear of the 
mortgage, is not complied with by expenditure of othet 
money before the receipt of the purchase money of the 
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property sold, unless it is proven that the expenditure 
was made with the expectation of reimbursement out 
ofthe purchase money.—Long Dock Co. v. Morris E. R. 
Co., N. J. Ct. Ch., Jan. 12, 1887; 9 Atl. Rep. 194. 

167. RECEIVER. Where in an action for the recov- 
ery of real estate it appears that the party in possession 
is insolvent so that the rents and profits will probably 
be lost to the other party if judgment should be ren- 





’ dered in his favor, areceiver will be appointed.—McNair 


v. Pope, 8. C. N. Car., April 5, 1887; 2S. E. Rep. 54. 

168. RECEIVERS — Insolvency—Creditors. A court 
will order a receiver of an insolvent estate, appointed to 
take care of it during pending or threatened litigation, 
to pay to unsecured judgment creditors that portion of 
the estate which is not protected by contract or legal 
lien from the claim of creditors.— Wormser v. Merchants 
Nat. Bank, 8. C. Ark., April 29, 1887; 45. W. Rep. 198. 

169. REFERENCE — Counterclaim — Appeal. In an 
action for unliquidated damages for breach of contract 
where several items of complaint are specified, not 
matters of account, either party may object to a refer- 
ence and have a trial by jury. If in such a case the 
counterclaim involves matters of account, the whole 
case is not therefore referable. Upon appeal the record 
showing by affidavit the motion for reference the ap- 
pellate court will decide whether the reference should 
have been ordered.— Untermeyer v. Bernhauer, N. Y. Ct. 
App., May 3, 1887; 11 N. E. Rep. 847. 

170. REPLEVIN—Fraud—Sale—Evidence. A vendor 
may maintain an action of trover or replevin for goods 
fraudulently obtained by a vendee, against any person, 
not an innocent purchaser, holding them. Such action 
can be muintained against a sheriff who has seized the 
goods under an execution against the vendee. In such 
a case it is sufficient proof of fraud that the vendee 
bought the goods without the intention of paying for 
them. It is sufficient in such case for the vendor to 
surrender vendee’s note on the trial.—Farwell v. Hanchett, 
8. C. ILL, May 12, 1887; 11 N. E. Rep. 875. 

171. SALE —Conditional — Lease. A sale, by which 
the title remains in the vendor title he is fully paid is, 
in the absence of fraud, good against every one; the 
fact that it is called a lease does not alter its effect.— 
De Saint Germain v. Wind, 8. C. Wash. Ter., Feb. 4, 1887; 
13 Pac. Rep. 753. 

172. SALE—Delivery — Performance. When acon- 
tract to deliver a certain number of hogs at a certain 
place between specified dates, it will be a sufficient de- 
livery if he has the hogs there ready to deliver all the 
time between specified date.—Richey v. Shinkle, 8. CO. 
Kan., May 6, 1887; 13 Pac. Rep. 795. 

178. SALE—Warranty—Damages. The rule is in an 
action for breach of warranty of a chattel that the 
measure of damages is the difference between the real 
value of the chattel and the value represented by the 
vendor. Medical services to a horse do not constitute 
a ground of special damages in addition to general 
damages under the above rule.—Merrich v. Wilise, 8. C. 
Minn., May 25, 1887; 33 N. W. Rep. 3. 

174. SCHOOLS—Contract—Ultra Vires. A contract 
made by school directors at a meeting held on a day 
different from that prescribed by the statute is void, and 
they cannot hold the other party liable in damages for 
a breach thereof.—Fluty v. School District, 8. C. Ark., 
April 23, 1887; 4S. W. Rep. 278. 

175. SETTLEMENT — Fraud. A settlement for a 
grossly inadequate amount made by plaintiff when sick, 
upon the faith of gross misrepresentations of defend- 
ant, e. g., “that she would be brought into disgrace and 
get nothing in the end,’’ which settlement she repudi- 
ated the next day, form no bar to arecovery of dam- 
ages.—Stone v. Chicago, etc. Co., 8. C. Mich., May 5, 1887; 
33 N. W. Rep. 24. 

176. SoctrTY—Duty of Expelled Member Upon Re-in- 
statement. A member expelled from a society, who 
has been re-instated by a decree of the court, must in- 
form the officers of the society of his re-instatement, by 
presenting his decree in a regular manner, before he 
































can insist upon his status as a member.—McLaferty v. 
Sweeny, 8. C. Penn., April 25, 1887; 9 Atl. Rep. 277. 

177. STATUTES — Repeal. Held, that under Gen. 
Laws N. H., ch. 1, § 33, that Gen. Laws N. H., ch. 221, § 5, 
repealing the statute which gave a right of action on a 
note secured by a mortgage, during the time that an ac- 
tion on the mortgage might be maintained, did not 
affect a cause of action which existed at the time of the 
repeal.—Hali v. Hall, 8. CO. N. H., March 11, 1887;9 Atl. Rep. 
219. 

178. STATUTE—Repeal—Criminal Law. Where one 
is convicted of an offense created by statute, and after 
conviction, but before judgment, the act is repealed, 
such repeal operates as an arrest of all further proceed - 
ings in the case.—State v. Willams, 8. C. N. Car., April 11, 
1887 ; 28. E. Rep. 55. 

179. TAXATION — Assessment — Irregularities. 
Where a tax assessment against a corporation is en- 
tered on the roll by mistake against a partnership, 
which had transferred all its assets to the corporation, 
the assessment can be collected from the corporation.— 
Petrie Lumber Co. v. Collins, 8. C. Mich., May 5, 1887; 32 N. 
W. Rep. 923. 

180. TAXATION—Sale—Notice, An advertisement of 
a tax sale read as follows: “Third ward; Chapman, 
Julia A.: Cost, 1.50; int. 24.22; tax 177.23; total, 202.95,” 
and was the only advertisement of eight parcels of 
land. Held, that description was insufficient, and that 
the sale, and all that followed it, were invalid.—Hunt v. 
State, N. J. Ct. App., 1887; 9 Atl. Rep. 199. 

181. TAX SALE—Validity—Requirement of Return. 
A receiver of taxes made a return on March 6, 1878, to 
the county commissioners of an exoneration claimed 
by him for 1876, as follows: Hughes, Thomas. Vacant 
lot, sold three years ago. Bridge, twenty-four cents; 
county, $3.84. Held, the return of taxes was made too 
late in time, and too defective in form, to constitute a 
valid basis for a sale of the land in question.— Vander- 
mark v. Phillips, 8. C. Penn., April 25, 1887; 9 Atl. Rep. 257 

182, TRUST—Mortgage—Sale. ‘Where the owners of 
mortgaged land conveyed it to a trustee who procured 
a new mortgage at a lower rate of interest, the owners 
having paid off back taxes and interest, and he sold the 
land after holding it for two years for those who had 
contributed to the payment of the arrearages: Held, 
that the sale was valid and there was no resulting trust, 
although the purchaser had full notice of all the facts. 
—Cook v. Young, 8. J. OC. Mass., May 9, 1887; 11 N. E. Rep. 
752. 

183. TrusTs — Resulting — Husband and Wife. 
Where a husband acts as his wife’s agent in the invest- 
ment of her money, there is no presumption of a gift, ° 
and if the husband invests in real estate and takes the 
title in his own name, a trust arises in favor of the wife. 
—Heath v. Slocum, 8. C. Penn., March 21, 1887; 9 Atl. Rep. 
259. 

184. TrRusT—Trustee—Personal Trust—Equity —Juris- 
diction. A trustee authorized to sell land and at 
his “discretion re-invest proceeds, holds a_ special 
personal trust which a court of equity cannot, in case 
of his death, confer upon a trustee which it appoints in 
his stead. In such a case, if the remainders are con- 
tingent on survivorship, and cannot become vested in 
the life-time of the tenant for life, a court of equity will 
not, during the continuance of the life estate, order a 
sale of the land.— Young v. Young, 8. C. N. Car., Aprii 25, 
1887; 28. E. Rep. 78. 

185. TURNPIKES — Action for Tolls — Defenses. 
Where a trunpike company sues for the recovery of 
tolls, the defendant cannot set up as a defense that the 
company had not fulfilled its charter requirements, and 
that the road was not ina proper state when defendant 
passed over it.—Stulks v. E. B. § W. B. T. Co., N. J. Ct. 
App., June Term, 1886; 9 Atl. Rep. 193. 

186. Usuky—Vendor and Vendee. If the vendee 
agrees to pay a rate of interest on the. deferred pay- 
ments of the purchase money, exceeding the legal rate 
of inte rest, the contract is not in violation of the usu 
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laws.—Askin v. Lebus, Ky. Ct. App., May 7, 1887; 4 8. W. 
Rep. 305. 

187. VENDOR—Contract—Risk.——Land sold becomes 
the property of the vendee upon the execution delivery 
and acceptance of the written contract, and if a house 
thereon is burned before the time fixed for delivery of 
possession, it is the vendee’s loss.—Marks v. Tichenor, 
Ky. Ct. App., May 5, 1887; 48. W. Rep. 225. 

188. VENDOR—Deed—Boundaries—Mistake. —— Where, 
in a conveyance of real estate, there is a mutual mis- 
take as to the boundaries, so that the title to all the 
land called for does not pass, the vendee is entitled to 
reliet.—Moore v. Hazelwood, 8. C. Tex., April 12, 1887; 48. 
W. Rep, 216, 

189. VENDOR AND VENDEE. In Texas, one who has 
bought land and received a general warranty deed, is 
entitled, upon failure of title, to a large portion of the 
land by superior outstanding title, to cancel his out- 
standing notes and recover back the money he has 
paid, allowing credit for the land, the title to which is 
undisputed. It is not necessary for him to offer to re- 
turn the deed or the land.—Doyle v. Hord, 8. C. Tex., 
April 12, 1887; 48. W. Rep. 21. 

190. VENDOR AND VENDEE—Deficiency in Land. 
Where suit is brought for purchase money of land, if 
the defense is that there is a deficiency of quantity of 
the land, a judgment is not erroneous which awards a 
recovery of so much as defendant admits to be due, and 
reserves the question of deficiency for further consid- 
eration.—Russell v. Greenwade, Ky. Ct. App., May 7, 1887; 
48. W. Rep. 295. 

191. VENDOR AND VENDEE — Equity — Injunction — 
Courts. —Equity will, at the instance of a vendee, 
already in possession, enjoin the collection of the pur- 
chase money if the title of the land is questioned by a 
suit prosecuted or threatened, or if the vendee can 
show that the title is defective. A “threatened” suit is 
one which would put a reasonable man in just appre- 
hension of a loss of his land. A court can donothing in 
vacation, unless so authorized by statute.—Kinports v. 

Rawson, 8. C. App. W. Va., April 2, 1887; 28. E. Rep. 85. 

192, VENDOR AND VENDEE — Title — Costs. Ifa 
vendor sues to recover the purchase money for land 

sold, and is met by the allegation that he has not agood 
title, he can recover if he can show that he had a good 
title at the time of the trial, although he had not when 
the action was brought. In such a case the defendant 
is liable for costs, although the plaintiff had no suffi- 
cient cause of action when he brought suit, because he 
(the defendant) was not then ready to pay, and made 
no deposit in court with the view of paying if good title 
i had been shown.—Hobson v. Buchanan, 8. O. N. Car., May 

2, 1887; 28. E. Rep. 180. 

198, WHARF—Statute. Construction of New York 
statute of 1857, regulating the taking of property for 
wharf purposes within the city of New York.— Williams 
v. Mayor, etc. of New York, N. Y. Ct. App., April 19, 1887; 11 
N. E. Rep. 829. 

194. WATER — Water Courses — Statute. Con- 
struction of Massachusetts statute 1878, ch. 242, author- 
izing the taking of land for water-works.—Kemson v. In- 
habitants of Arlington, 8. J.C. Mass., May 9, 1887; 11 N. E. 
Rep. 705. 

195. W1LL—Construction—Power—Remainder. A 
will which gives to testator’s widow the use and income 
of the estate for life, with power at her discretion to use 
the principal, and to transfer by deed for support or for 
investment, and proceeds to devise over the estate at 
her death, creates an estate in remainder, which, upon 
the death of the widow, vests in the representative of 
the remainderman, who had died in the life-time of the 
life tenant.— Welsh v> Woodbury, 8. J. C. Mass., May 20, 
1887; 11 N. E. Rep. 762. : 

196. W1LL—Conversion. ‘Where a testator leaves 
it to the discretion of his executor to convert certain 
realty into personalty or not, and the executor does not 
convert it, it cannot be held that there was a notional 
cohversion of it by the testator.—Parker v. Glover, N. J. 
©. Ch., April 30, 1887; 9 Atl. Rep. 217. 





197. WILL—Nuncupative Will—Last Sickness. A 
nuncupative will, under the law of New Jersey, can only 
be made during the “last sickness” of the testator or 
testatrix. Last sickness means in ertremis, hence it is 
held that an alleged nuneupative will, made nine days 
before the death of the testatrix, could not be admitited 
to probate as her will, as she had time and strength 
thereafter to make a written will.—Carrol v. Bonhow, 
Prerog. Ot. N. J., February Term, 1887; 9 Atl. Rep. 871. 


198. WILL — Testamentary Capacity —Delusions. 
The fact that a testator believed in the exercise of un- 
natural powers by another, does not justify an assump- 
tion that he was insvane.—Schilduecht v. Rompf, Ky. Ct. 
App., May 5, 1887; 48. W. Rep. 285. 


199, WITNESS—Impeaching. Upon a trial involv- 
ing a question of fraudulent conveyance of real prop- 
erty it is not competent, by way of impeaching the tes- 
timony of the tenant who, being the son of the debtor, 
gave evidence tending to support the title of defendant, 
that had previously made declarations to the effect that 
his father’s conveyance was fraudulent and intended to 
defraud him and his brothers, the testimony which it 
was thus proposed to contradict being but the opinion 
of a stranger as to the ownership of the house and ir- 
relevant.—Jordan v. McKenney, 8. J. C. Mass., May 9, 
1887; 11 N. E. Rep. 702. 


200. WRIT —Service — Defective Service — Jurisdiction. 
The service of a writ by leaving a copy with the 
plaintiff for the defendant an infant is insufficient, al- 
though the minor is a member of plaintiff’s family. A 
court acquires no jurisdiction by such a service of these 
facts appear on the record.—Hemmer v. Wolfer, 8. C. IL, 
May 12, 1887; 11 N. E. Rep. 885. 








QUERIES AND ANSWERS.* 


| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 
QUERIES. 


No. 32.—In Missouri a husband deeds a 
tract of land direct to his wife, without the interven- 
tion of a trustee. Is the deed absolutely void or is it 
only voidable? Cite authorities. 

B. 








RECENT PUBLICATIONS. 


MISSOURI REVISED STATUTES OF 1879 CITED AND 
CONSTRUED. From the Sixty-ninth to the Eighty- 
ninth Missouri, and from the First to the Twenty- 
third Missouri Appeals, Together with Citations 
to the Constitution of 1875. And Notes to the 
New Acts and Amendment in the Session Laws of 
1881, 1883 and 1885. Compiled by Samuel J. 
McCulloch, of the Kansas City Bar. Kansas City, 
Mo.: Published by 8. J. McCulloch. 1887. 


It will only require a giance at this little book, and 
a perusal of the compiler’s explanation, to satisfy any 
Missouri practitioner that it is a work which, in com- 
mon justice to himself, he cannot possibly do without. 
It may require a little attention to understand the 
system upon which the citations are arranged, but 
when the reader has mastered that problem, he will 
thereafter, every day of his life, thank Mr. McCulloch 
for having saved him so much labor and annoyance. 
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